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ABSENT CREDITORS. 
See Trstimony, III. 


ABSENT HEIRS. 
See Successions, V. 


ACT, AUTHENTIC. 


Tn an act executed before a notary by a party who signs it by his mark, it is not neces- 
sary that it should appear that it was read or explainedto him. It will be presumed, 
if he did not read it himself, that it was read to him by the notary. 


McDonough v. Fost, 295, 


ACTION. 
See PLEeapING. 


ADMINISTRATOR. 
See Successrons, III, IV. 


ADMISSION. 
See Pieapina, 51, 52. 


AGENCY. 
I. Powers of Agent, and Responsibility of Principal. 
Il. Liability of Agent. 
III. Privilege of Agent. 
IV. Capacity of Agent as a Witness. 


I. Powers of Agent, and Responsibility of Principal. 
1. Notice of protest to an endorser who had left the country with the intention of 
remaining abroad, served on his agent, will bind the former. 
Hestres v. Petrovic and another, 119. 
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2. Where a vendor, between whom and the defendant no privity exists, sells to the “7 
agents of the latter goods known to be fof the use of their principal, but looks 
to such agents exclusively for payment, and after the failure of the latter to pay 
suffers more than fifteen months*to elapse before applying to the principal, 
during which time he had settled with his agents, the principal will not be liable 
to such vendor. 

New Castle Manufacturing Co. v. Red River Rail Road Co., 145. 

3. In an action for damage to plaintiff’s carriage by an omnibus belonging to the de- 
fendants, it is not necessary that the plaintiff should prove a legal title in the de- 
fendants to the omnibus; prima facie evidence of title, such as public reputation, 
will be sufficient, and for this purpose, a witness may be asked whether the defen- 
dants were not generally reputed to be its owners. It will be for the latter to show 
that they were not. 

Hart v. The New Orleans and Carrollton Rail Road Co., 178. 

4, A party will be fesponsible for damage occasioned by negligence or want of skill ih 
a driver, or by the vicious temper of his horses, where the latter belonged to him, 
or the former was in hisemployment. Jd. 

5. The responsibility of a master or employer for the acts of his agents or servants, 
is not limited to cases where he is present and did not attempt to prevent the act 
complained of. Jd. 

6. The plaintiffs, as agents of the owner of certain notes, deposited them with defen- 
dants for collection. The notes were not paid at maturity, nor were they regularly 
protested, but were subsequently returned to the owner. Plaintiffs, considering 
themselves responsible to the latter, sued defendants in their own names, alleging 
that the notes were deposited by them as agents of the owner: Held, that the plain- 
tiffs not having paid the amount of the notes, and their agency having terminated, 
payment to the plaintiffs would not exonerate the defendants from the claim of the 
owner. Hermann and another v. The Union Bank of Louisiana, 222. 

7. Where the beneficiary heir is not of age, or resides out of the state, another person 
than hisattorney in fact or that of his guardian may be appointed administrator ; but 
the circumstance of the applicant’s being such attorney, should not repel him, espe- 
cially where there is no opposition. Succession of Manson, 235. 

8. Authority to an agent to settle or compromise a debt, does not empower him to 
bind his principal to defray the costs, and incur the responshbility of collecting 
notes offered to him in settlement by the debtor. 

Dixon y. Ford and another, 253. 

9. Defendant offered plaintiff’s agent certain notes in the settlement of a debt due to 
his principal, and to guarantee the payment of any portion which could not be 
collected after suit, on condition that the latter would advance the expenses and 
assume the responsibility of their collection, and in the mean time suspend any 
proceedings against him. Plaintiff refused to assume the expense and responsi~ 
bility of collecting the notes, but retained them as collateral security, and sued 
for the original debt: Held, that so long ashe retained the notes, his right of 
action would be suspended. Jd. 





10. Instructions to an agent to invest the proceeds of a bill in a particular way, is an 
express and special authority to endorse the bill in the name of the principal, such as 
is required by art. 2966 of the Civil Code; for the investment could not be made 
without such endorsement, whether money were to be procured by the sale of the 
bill, or the bill itself were to be given in payment for the articles in which the in- 
vestment was to be made. Swift and others v. Hare and another, 303. 
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11, No order of scizure and sale can be issued against a party, on an act purporting to 
be signed by an attorney in fact, where no power of attorney was exhibited, nor 
any authentic evidence of the subsequent ratification of the act was produced, at 
the time of applying for such order. An order illegally granted under such cir- 
cumstances, will be rescinded, though on the trial of a motion to dissolve an 
injunction obtained against such order, facts should be established, by oral 
evidence, amounting to a ratification by the principal of the act of the attorney. 

Tildon v. Dees, Tutrix, 407. 

12. An unauthorized admission, made by an attorney in fact, will not bind his prin- 

cipal. Halphen, Tutrix, v. Fuselier, Administrator, 417. 


13, A recognition, by the principal, of a deed executed by an agent whose procuration 
has been lost or mislaid, renders the deed valid ad initio; and where it sets forth 
the tenor of the original conveyance, the production of the latter will be unneces- 
sary. So, where the act of recognition emanates from a public officer, the 
successor of the one, who, in his official character, was authorized to make the 
original deed. Culliver vy. Berge and another, 427. 


14, Asa general ruie the masters of steamers are authorized to purchase necessary 
supplies for the use of their™ boats, and to bind the owners to pay for them; but 
they have no authority to purchase supplies or merchandize for third persons, nor 
to bind the owners therefor. 

Calef and another v. Steamer Bonaparte and Owners, 463. 


II. Liability of Agent. 


15. Mismanagement, or failure to pay over money received, gives no privilege upon 
the property of an agent. Whatley v. Austin, Administrator, 21. 


16. Agents or factors of merchants residing in a foreign country are personally liable 
upon all contracts made by them for their employers, whether they describe them- 
selves as agents, or not, in the contract. In such cases it is presumed that the credit 
is given exclusively to them, to the exoneration of their employers; but this pre- 
sumption may be rebutted by proof that the credit was given to both, or to the 
principal only. 

New Castle Manufacturing Co.v. Red River Rail Road Co., 145. 


Ill. Privilege of Agent. 

17. Where a factor who has received instructions to pay a debt out of the proceeds of 
property consigned to him for sale, for the purpose of preventing an attachment 
advances the amount,and pays the debt before any attachment is levied, his pri- 
vilege for such advance on the property consigned will be superior to that 
acquired by a subsequent attachment. Hundley y- Spencer and another, 209. 

18. A third person for whom certain articles were ordered, cannot be a witness for 
the defendant, in an action against the agent who ordered them. 

Leeds and another y. Caldwell aud another, 256. 


IV. Capacity of Agent as a Witness. 
19. An agent entitled to a commission for his services, is not disqualified as a witnese 
for his employer. Burke vy. Brazeale and another, 73. 


AMENDMENT. 
See Appean, 29. Preapine, 22, 25, 26, 43, 44, 47. 
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APPEAL. 


I. From what Judgments an Appeal will le. 
Il. Parties to Appeal. 
, III. Period within which Appeal will lie. 

IV. bandonment of Right to Appeal. 
V. Effect of Appeal. 
VI. Appeal Bond. 

VII. “Record of Appeal. 

VIII. Assignment of Error. 
IX. Answer of Appellee. 
X. Verdict of Jury will not be disturbed, when. 
Xl. Judgment appealed from. 

XII. Damages on Appeal. 

XIII. Re-hearing. 


I. From what Judgments an Appeal will lie. 


1, A judgment ina suit against an administrator, ordering a claim against the succes- 
sion to be paid with privilege, though the question of privilege may have to be 
settled afterwards, contradictorily with the rest of the creditors, is final as to the 
administrator, and may be appealed from by him. 

Whatley v. Austin, Administrator, 21. 

2, No appeal will lie from a demand for three hundred dollars, with interest from 
judicial demand. Klady v. McGuire, 25. 

3. No appeal will lie from a demand which does not exceed three hundred dollars at 
the institution of the suit. Same Case—Application for a Re-hearing, 26. 

4, Plaintiff holding a mortgage for five thousand dollars on a let of ground, prayed 
for an injunction to prevent defendant from selling certain improvements erected 
on the lot separately from the lot itself, for two hundred and ninety dollars da- 
mages, and for general relief. Held, that his claim was for damages in addition 
to the relief sought by preventing the illegal sale of the improvements on the lot 
on which he had a mortgage, and that the limitation of the damages toa sum Jess 
than three hundred nee could not prevent his right to appeal. 

McDonough v. Le Roy, 173. 

. No appeal will lie from a a on a rule to show cause why an attachment 
should not be set aside; the judgment is an interlocutory one, works no irrepar- 
able injury, and may be corrected, if erroneous, by appeal from the final 
judgment. Hart v. Philipps, 223. 

6. The syndic of the creditors of an insolvent cannot appeal from a judgment, estab- 
lishing the privileges of the creditors with regard to each other. The estate is 
not aggrieved by such a judgment; it affects only the individual rights of the 
creditors.” Kohn, Syndic, and others v. Wagner and another, 275. 

7. An appeal will lie from the judgment of a Court of Probates ordering the partition 
of the property of a succession, where the judgment does not direct in what man- 
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ner the petition is to be made, nor appoints any notary to make it. Such a judg- 
" ment may be appealed from as a final one, because no further proceedings can take 
place under it. JM€cCollum and Husband v. Palmer and others, 512. 


II. Parties to Appeal. 

8. An appeal, by a married woman, from a judgment rendered against her, taken in 
her name alone, and without being authorized by her husband or the court, will 
be dismissed. Gorman v. Berghans, 230. 

9, The authorization required to enable a married woman to appeal! from a judgment 
rendered against her, must be proved by other evidence than the allegations of the 
wife, or of her counsel. Gorman y. Berghans, 468. 

10. A and B sue as heirs, and judgment in favor of A, and against B. Defendant alone 
appeals, alleging in his petition that he complains only of so much of the judg- 
ment as was in favor of A. On the trial of the appeal, B intervened. Held, that 
not having appealed, he cannot interfere without the consent of the defendant ; 
and that so much of the judgment only as was in favor of A, is before the court. 

Kemp and others v. Womack, 369. 

11. Where, in an action against the drawer and accommodation endorsers of a bill, 
there was judgment for plaintiff against the drawer for a part of the amount 
claimed, but against the plaintiff as to the endorsers, and he appealed from so much, 
of the judgment as was in favor of the latter, without making the drawer a party to 
the appeal. Held, that as the drawer is not a party, the amount of the judgment 
cannot be changed as to her, nor increased as to the endorsers, who must be viewed 
as her sureties, and cannot be made liable for a larger sum than the principal 
debtor. Tenney vy. Russell and others, 449. 


Ill. Period within which Appeal will lie. 
12. The period after the lapse of which no appeal will lie, is to be computed from the 
day when the judgment was rendered ; not from that on which it was notified to 
the party against whom it was given. Lazarre v. Snow, 60. 


IV. Abandonment of Right to Appeal. 

13, Where in consequence of the want of sufficient time between the day on which an 
appeal was allowed and that on which it was made returnable, no bond was given, 
or citation issued, or other steps taken to prosecute the appeal, it will not be con- 
sidered such an abandonment of the right as to preclude a second appeal. 

Prentice vy. Chewning, 71. 

14, Joining in the sale, and signing the sheriff’s deed for property sold under a feri 
facias, does not amount to such an acquiescence in the judgment, or voluntary 
execution of it, as will deprive the party of the right to appeal. It would amount, 
at most, to the waiver‘of a monition so far as he wasconcerned. 0. 

15. Where the appellant fails to take the necessary steps to prosecute his appeal, he 
will be considered as having abandoned it, in the sense of art. 594 of the Code of 
Practice ; and will not be allowed to renew it. Aliter, when the appeal is dis- 
missed on motion of the appellee. In the latter case, it may be renewed at any 
time within the delay fixed by law. Roberts v. Benton, 1st Case, 100. 


V. Effect of Appeal. 
16. A sale of property under execution on a judgment from which no suspensive 
appeal has been taken, will divest the title of the owner, though the judgment be 
afterwards reversed. Williams v. Gallien, 94. 
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17. Where an appeal has been taken, and bond and security given according to law, 

the inferior court has no further cognizance of the case, than to send up the record. 
. Potier y. Harman and another—Re-hearing, 527. 

18. A remission, in the court below, of the amount of damages allowed by the jury, 
will stop the party from setting up any claim for damages in the appellate court. 
Kemp and others v. Womack, 369. 


VI. Appeal Bond. 


19. Where the bond given by an executor, on an appeal from a judgment rendered 
against him by a Court of Probate on the opposition of the heirs, purports to be 
executed in favor of the heirs only, but was intended in realityfor the benefit 
of all entitled to receive any part of the assetts in his hands, and whose right to 
enforce payment was suspended by the appeal, it will enure to the benefit of all. 

Succession of Roboaum, 258. 

20. Art. 574 of the Code of Practice, which provides that the judge, on granting an 
appeal, shall state at the foot of the petition, the amount of the surety to be given 
by the appellant, relates only to devolutive appeals. In suspensive appeals the 
amount is fixed by the Code, at a sum exceeding by one half the amount of the 

_ judgment. Duperron vy. Van Wickle, Sheriff, and others, 324. 

21, Judgment for three hundred and fifty dollars; the judge on granting an appeal 
fixed the amount of the bond at five hundred and fifty dollars; appeal bond executed 
for one hundred and fifty dollars only. Appeal dismissed, on the ground that the 
bond was insufficient for a suspensive appeal, being for less than half the judg- 
ment, or fof a devolutive appeal, being for a sum less than was fixed by the 
judge. Jb. 

22, Judgment for a certain sum, with damages at twenty per cent a'year, from a 
period anterior to the judgment, till paid. Held, that to obtain a suspensive appeal, 
the bond must exceed by one-half the amount of the judgment, including the 
damages which had accrued at the time it was rendered. 

Roman, Governor, for the use, &9c., v. Peters and others, 522. 


VII. Record of Appeal. 


23. Where the certificate of the clerK shows that parol testimony, taken on the trial, 
but not reduced to writing, is not to be found in the record, and there is no state- 
ment of facts, the appellant cannot be relieved by a certiorari, as it appears from 
the certificate of the clerk that he cannot send up the evidence, and the appeal must 
be dismissed. Roberts v. Benton, 2d Case, 100. 

24, The appeal will be dismissed, where the certificate of the clerk shows, that the 
record does not contain the parol evidence adduced on the trial, and that such 
evidence was not reduced to writing, and there is no statement of facts, bill of 
exeeptions, nor assignment of errors. Jb. Dorsey v. Harding, Sheriff, and a 
another, 182, Bell v. Morrison, 543. ‘ 

25. Where the record contains neither statement of facts, bill of exceptions, nor cer- 
tifieate that it contains all the evidence adduced below, and there is no assignment 
of errors, the appeal must be dismissed. Young v. Alpuenté, 196. 


VIII. Assignment of Error. 
26. A judgment will not be reversed on an assignment of error, where such error 
might have been cured by evidence legally admitted. 
Harris, for the use, €9c., v. Alexander, and another, 30. 
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27. An assignment of errors may be filed at any time within ten days after the record 
is brought up, where the case has not in the meantime been fixed for trial; but when, 
by agreement, tacit or otherwise, the case has been fixed before the expiration of 
the ten days, such assignment must be filed in time to give the opposite counsel 
an opportunity of knowing what he has to contend against; and one day, at least, 
should be allowed for this purpose. 

: Dorsey v. Harding, Sheriff, and another, 132. 
28. Where the record contains no statement of facts, nor any thing equivalent thereto, 
nor exception to the opinion of the judge, nor special verdict, and the appellant re- 
lies alone on errors of law apparent on the face of the record, an assignment stat- 
ing specially such errors, must be filed within ten days after the record is brought 

up, or the appeal will be dismissed. 
Ward and others v. Armistead and another, 460. 


IX. Answer of Appellee. 


29. Any objection to the amendment of a judgment, on the ground that the answer of 

appellee requesting it, was not filed three days before that fixed for the trial, as 

required by art. 890 of the Code of Practice, will be considered to have been 

waived, where the case was fixed by the appellant before the expiration of the 

thiree days allowed for filing the answer. 

Grifing, Administratrix, v. Caldwell and others, 18. 

30. Where the appellee has joined issue on the merits, it will amount to a waiver of 
any objection on account of want of citation, or the insufficiency of the appeal * 
bond; and where such objections have been thus waived by parties cited in war- 
ranty, their warrantee cxnnot set them up. Carmichael and others v, Armor, 197. 
































X. Verdict of Jury will not be disturbed, when. 


31. The verdict of a jury will not be disturbed, where it does not appear that the 
judge, from whom a new trial was asked, erred in refusing it. 
Mason v. Louisiana State Marine and Fire Insurance Co., 192. 
52, The verdict of a jury on a question of fact, will not be disturbed unless clearly 
wrong. Caldwell v. Cogswell and another, 554. 
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XI. Judgment appealed from. 


33. Where the sigrature to a power of attorney was proved by a witness who was 
sworn without objection, it will be too late to object on an appeal that the sub- 
scribing witness should have beeen produced. 

Cawthorn v. W. N. T. McDonald, 55. 

34. On a question whether due diligence has beeen used, the decision of the judge 
below will not be interfered with, unless clearly erroneous. 

Knight vy. Murchison, 31. 

35. Where itis not certified that the record contains all the evidence adduced on the 
trial, and the judgment purports to have been rendered on due proof of the plain- 
tiffs’ demand, it will be presumed that evidence was offered to satisfy the court, 
though the record does not otherwise show that any was produced. 

Fowler v. Smith and Husband, 448. 

36. In an action for the partition of the property of a succession, no claim can be 
allowed by the appellate court, which was not made before the court of probates, 
nor decided on by thattribunal. Griffin, Tutor, y. Waters, 149. 
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XII. Damages on Appeal. 


37. Damages will not be allowed, where the appellee prays for and obtains an 
amendment of the judgment, Lay v. Irwin, 121. 

$8. Damages for a frivolous appeal cannot be granted by the court, where they have 
not been asked for by the appellee. Thayer v. Littlejohn and others, 140. Aikin 
and others v. Freeland and others, 573. 


XIII. Re-hearing. 


39. Where the attention of the court has not been drawn to a bill of exceptions in 
the record, either by the points filed, or on the first hearing of the case, it will not 
be noticed on a re-hearing. 

Petitpain v. Palmer and Husband—On a Re-hearing, 221. 

40. A re-hearing will not be allowed on a point not made in the argument of the 
case, nor noticed in the points filed. 

Rightor and others v. Phelps—Application for re-hearing. 


ARBITRATION. 


1. Arbitrators must determine as judges, agreeably to law. 

Church of St. Patrick v. Dakin and another, 202. 

2. Anaward must decide the whole matter submitted, and not go beyond the submis- 
sion. It must be certain, final, and conclusive, leaving no matter of fact or law 
undecided. J6. 

3. Every fact and question must be-so presented by an award, as to enable the court 
to act on the award itself, and to execute it as a whole ; though the mere omission 
to determine an exact sum will not annul it, where the arbitrators have given the 
necessary information to enable the court to fix the amount withoutgoing out of 
the award itself. 0. 

4. The provision of art. 3096 of the Civil Code, that an award, in order to be executed, 
roust be approved by the judge, is only intended to invest it with sufficient autho- 
rity to insure its execution, and not to submit its merits to the examination of the 
judge, which can only be done by appeal. 6. 

5. A provision in articles of co-partnership, that all disputes growing out of the part- 
nership transactions shall be submitted to arbitration, does not apply to an action, 
instituted after the dissolution of the partnership by the death of one of the mem- 
bers, for a final settlement of the partnership affairs. 

Gallier v. Walsh and another, 226. 


ARREST. 


1, Art. 221 of the Code ‘of Practice which provides that a creditor may, under certain 
circumstances, arrest a debtor about leaving the state, when the debt is not yet 
due, is limited to cases in which such debtor was a resident at the time of con- 
tracting the debt, or being a non-resident, bound himself not to leave the state 
before giving security, or before the debt became due. cai 

Armistead and another v. Sanderson, 176. 

2, Where a debt has been contracted with a non-resident, by a party who knew him to 
be such, the former cannot be arrested before the debt becomes due, on the ground 

that he is about leaving the state with the intention of defrauding his creditors, 

where such intended departure is the only circumstance offered to justify the 
suspicion. Jb, 
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3. On a rule to show cause why an order of arrest should not be dissolved, in a case 
in which property had been previously attached, proof of the insufficiency of the 
property attached will not be on the plaintiff, where its cartes, | was not made 
a ground of the rule to quash the arrest. 

New Orleans Canal and Banking Company v. Comly, 231. 


ATTACHMENT. 


. Where ina suit by attachment, an intervenor establishes his claim to the property 
seized, the costs must be borne by the party cast. But where, in such a case, by an 
agreement between the parties, including the intervenor, the property, being#of a 
perishable nature, is sold, and the proceeds deposited to await the decision, the 
sheriff will be entitled to retain out of the proceeds, the expenses of the sale, and 
of the safe keeping of the property from the date of such agreement. The agree- 
ment was for the benefit of all: and the sheriff was their agent to carry it into 
effect. The intervenor must look to the plaintiff for reimbursement. 

Graham v. Swayne, 186. 

2. Where a factor who has received instructions to pay a debt out of the proceeds of 
property consigned to him for sale, for the purpose of preventing an attachment, 
advances the amount, and pays the debt before any attachment is levied, his pri- 
vilege for such advance on the property consigned will be superior to that 
acquired by a subsequent attachment. Hundley v. Spencer and another, 209, 

3. No appeal will lie froma judgmeut ona rule to show cause why an attachment 
should not be set aside. The judgment is an interlocutory one, works no irrepar- 
able injury, and may be corrected, if erroneous, by appeal from the’ final 
judgment. Hart v. Philipps, 223. 

4, Where property has been attached, on an affidavit that the defendant had left the 
state with the intention of never returning, his subsequent return will not alone 
be sufficient to dissolve the writ, where circumstances render it probable that his 
original intention was not to return; otherwise, where nothing suspicious ex- 
isted, or where an intention to return was proved. 

New Orleans Canal and Banking Company v. Comly, 231. 

5. Property attached is not represented by the bond given for its release ; nor can the 
question of ownership be examined after it has been bonded. 

Beal v. Alexander, 277. 

6. A rule against the sureties in a bond for the release of property attached, to make 
them responsible where the judgment has not been satisfied, is, under the act of 20th 
March, 1839, to be tried summarily and without a jury, unless the defendant alleges 
under oath that the signature is not genuine, or that the judgment has been satisfied. 

Ib. 

7. A clerk hasa general privilege on all the property of his employer. A sale, ac- 

companied by delivery, destroys this privilege ; not so an attachment. The pro- 

perty attached belongs to the original owner, until divested by a sale; and the 
privilege of a clerk, will entitle him to be paid in preference to the attaching 

creditor. Tiernan v. Murrah and another, 443. 


ATTORNEY AT LAW. 
1. An attorney at law, though entitled to a commission on the amount recovered, 
will be a competent witness for the plaintiff. Burke v. Brazeale and another, 73. 
2. Anaffidavit fora continuance on the ground of the indisposition of the principal coun- 
sel, unaccompanied with any allegation that he was in possession of papers necessary 
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on the trial, will be disregarded, where the circumstances of the case indace the 
belief that it was made for delay. Hooper v. Hyams, Executor, 90. 


3.. The fees of counsel employed by an administrator on rendering the account of his 
administration, are a part of the expenses incurred, and form a correct charge 
against the estate; and when the account has been rendered by the administratrix 
of a deceased administrator, she will be entitled to claim the allowance of such 
fees for counsel employed by her to render the same. 

Smith, Administrator, v. Cheney, Administrairix, 98. 


' 4, Phe compensation allowed to counsel appointed to represent the absent creditors in 
eases of insolvency, is in no case to be paid by the mass of creditors. The act of 
1817, which provides that such compensation shall be at the rate of five per cent on 
the amount recovered for the absent creditors, to be deducted from such amount, and 
that it shall not exceed the sum of two hundred and fifty dollars, is not repealed by 
the 3164th article of the Civil Code. Bijotat v. His Creditors, 272. 


5. In all eases where compensation is to be computed by a per centage, and no sum is 
realized by which it is to be borne, the compensation fails. 20. 


6. An attorney’s fee, for services in making out the accounts, and attending to the de- 
fence of a suit against the succession of a’ deceased administrator, instituted before 
the court in which such succession was opened, for a balance due to the estate which 
he administered, cannot be charged to the latter estate. It is only when an account 
is regularly rendered by the representative of an estate, in the court under whose au- 
thority it is administered, that the expense attending it, is chargeable to the estate. 

Thomas, Administrator, v. Bourgeat, Executor, 403. 

7.. A contract made by the syndie of the ereditors of an insolvent with counsel, to pay 
a certain sum for professional services for the benefit of the estate, is not con- 
clusive upon the creditors, who may oppose the allowance, and reduce the 
amount, if exorbitant. Such allowance should be in proportion to the number 
and importance of thie suits prosecuted or defended, and to the other professional 
services rendered ; and will form a charge upon the creditors. 

Girard and another v. Their Creditors, 455. 


8. The functions of an attorney appointed by a Court of Probates to represent the 
absent. heirs of a succession, cease whenever the heirs present themselves, or send 
their powers of attorney to claim their respective portions‘of the estate. 

Succession of Morgan, 516. 


ATTORNEY IN FACT. 


See AGENT. 


ATTORNEY OF ABSENT CREDITORS. 


See Atrrorney aT Law, 4, 5. 


ATTORNEY OF ABSENT HEIRS. 
See AtrornEy at Law, 8. 


AWARD. 
See ARBITRATION, 2, 3, 4. 
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‘ BAIL. 


1. Bail are not entitled to notice of a jeri facias, or capias ad satisfaciendum, 
issued against their principal. Valentine v. Christie, 298. 

2. No proof will be required of.the signatures to a bail bond, taken and attested 
Officially by a justice of the peace. The State v. Boisseau and others, 588. 

3. When a bail bond has been executed by filling up a printed form; interlineations 
made in consequence of want of space to contain all the necessary writing, will be 
considered as sufficiently accounted for. Jb. 

4, Bail not fixed with the debt before the passage of the act of the 28th of March, 
1840, ‘to abolish imprisonment for debt,’ were discharged by that act. 

Frey and another v. Hebenstreit and another, 561. 


5. The 19th section of the act of 10th February, 1841, cannot revive the responsi- 
bility of bail previously discharged by the act of the 28th of March, 1840. Jd. 

. 6. The condition of a bail bond, that the defendant shall not depart from the state 
without the leave of the court, is modified by the provision of art. 230 of the Code 
of Practice, that ‘one who has become surety that another shall not depart from 
the state, or leave the jurisdiction of the court by which the order of surety was 
granted, may be discharged from all responsibility by surrendering to the sheriff 
the person of the debtor.’ 0. 

7. Bail will be discharged, where the surrender of the debtor becomes impossible by 
the act of God, asin case of the death of the debtor; or is rendered vain and 
useless by the act of the law, asin case of the abolishment of imprisonment for 

debt. Jb. 
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I. Banks generally. 
lI. Bank of Tennessee. 
Ill. City Bank of New Orleans. 
IV. New Orleans Canal and Banking Company. 


I. Banks Generally. 


1, Where part of the directors of a bank exclude one of their number from the 
privilege of examining the discount book, to which all the rest have access, 
on the ground that he is hostile to the institution, and will use the information “ 
he may obtain to its injury, a mandamus will lie to enforce the right, which is 
essential to the discharge of his duties as a director. 
Hatch v. City Bank of New Orleans, 470. 
2. Every note issued by a bank, promising to pay a given sum on demand, is a 
distinct and separate promise. 
Bartlett y. New Orleans Canal and Banking Company, 545. 
3. The neglect or refusal by a Bank to pay its notes in specie, is only a passive 
violation of its contracts; and the mere announcement of its intention not to pay 
notes in specie, by a resolution suspending specie payments, cannot, -conse- 
quently, be considered an active violation of its contracts. 16, ; 
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Il. Bank of Tennessee. i 


4, The Bank of Tennessee, at Nashville, and its branches, form only one corporate 
body, under the name of the Bank of Tennessee. The branches are not empowered 
to issue notes, or to sue or be sued; and any property of the Bank will be liable 
for notes issued under the authority of the principal Bank, though payable at one 
of the branches. T'ezevant v. Bank of Tennessee, 465. 


Ill. City Bank of New Orleans. 


5. By the charter of the City Bank of New Orleans, the transfer book, and the 
minutes of the proceedings of the Board of Directors, are the only books required 
to be kept. The latter is only open to the inspection of the stockholders os 
one month in each year; as to the former, the charter is silent. 

Hatch y. City Bank of New Orleans, 470. 


IV. New Orleans Canal and Banking Company. 


6. The penalty, provided by the twentieth section of the charter of the New Orleans 
Canal and’ Banking Company, which declares that if the Company shall suspend 
or refuse to pay any of its notes, deposits, or other obligations in specie, that the 
party may recover interest at twelve per cent a year from the time of such sus- 
pension or refusal, cannot be recovered without a demand and failure to pay on 
the part of the Company; and such interest can only be recovered from the time 


of the demand and failure. 
Bartlett vy. New Orleans Canal and Banking Company, 543. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


I. Form and Requisites sli a Bill or Note. 
Il. Parties. 

III. Consideration. 

IV. Transfer. 
V. Presentment for Acceptance, and Payment. 

Protest, and Notice. 
VI. Promise to pay after Discharge. 
VII, Remedy by action. 


I. Form and ‘Requisites of a Bill or Note. 


1. Every note issued by a bank, promising to pay a given sum on demand, is a 
distinct and separate promise, 
Bartlett v. New Orleans Canal and Banking Company, 545. 


Il. Parties. 

2. As a general principle, an administrator cannot create any liability binding on 
the estate, though he may, on receiving payment, discharge a debt due to it; and 
if he discount a note received in payment on the sale of property belonging 
to the estate, his endorsee will have a claim against him personally, and cannot be 
compelled to wait for payment in the ordinary course of administration. 

Hestres v. Petrovic and another, 119. 

3. A wife not separated in property from her husband, cannot bind herself jointly 
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with him, either as drawer or endorser of a note, for a debt contracted on ac- 
count of the community during the marriage. 
Martin, Executor, v. Drake and Husband, 218. 

4. A note ania by a wife not separated in property, to the order of her husband, 
and endorsed by him, is void; the latter cannot enforce its payment, nor transfer 
by endorsement any right to a third person to enforce it. Jb. 

5. A note drawn by a wife, payable to her husband, is absolutely null and void in 
the hands of the latter; no.law recognizes any obligation of the wife to the hus- 
band, resulting from any contract between them. But where such note has 
been endorsed by the latter to a third person, it will bind the endorser. 

Petitpain v. Palmer and Husband, 220. 
III. Consideration. 

6. Failure of consideration, will be no defence by the maker, to an action by the 
purchaser of a note sold at a sheriff’s sale, unless jt be proved that the purchase 
was made with knowledge of such defence. _ Faulk vy. Clack, 8. 

7. Where a promissory note did not come into the hands of the plaintiff, in the 
ordinary course of business, the maker may prove want or failure of considera- 
tion. Littell, Tutrix, v. Marshall’and others, 51. 

8. Improvements made on the public lands may be sold, and are a good considera- 
Sion for'a note, though such sale gives no title to, nor any lien or privilege upon 
the land independently of the rights conferred by the laws‘of the United States. 

Ratcliff vy. Bridger, 57. 

9. One who has received an injury, for which he is entitled to damages in a civil 
action, and which may give rise to a criminal prosecution, may lawfully receive a 
sum, the amount of the damages to which he is entitled, even when offered in the 
hope that,’ being satisfied therewith, he will not resort to a criminal prosecution; 
and a promise to pay such damages is a good consideration for a note, 

Butterly v. Blanchard, 340. 


IV. Transfer. 


10. Possession of a negotiable instrument endorsed in blank, is prima facie evidence 
of ownership, and yields only to proof to the contrary. 

Dussin v, Charles and another, 195. 

11. The plaintiffs, as agents of the owner of certain notes, deposited them with 
defendants for collection; the notes were not paid at maturity, nor were they re- 
gularly protested, but were subsequently returned to the owner. Plaintiffs, con- 
sidering themselves responsible to the latter, sued defendants in their own names, 
alleging that the notes were deposited by them as agents of the owner. Held, that 
the plaintiffs not having paid the amount of the notes, and their agency having ter- 
minated, payment to them would not exonerate the defendants from the 
claim of the owner. Hermann and another v. The Union Bank of La., 222. 

12. Instructions to an agent to invest the proceeds of a bill in a particular way, is an 
express and special authority to endorse the bill in the name ofthe principal, such 
as is required by art. 2966 of the Civil Code; for the investment could not be 
made without such endorsement, whether money were to be procured by the sale 
of the bill, or the bill itself were to be given in payment for the articles in which 
the investment was to be made. Swift and others v. Hare and another, 303. 


V. Presentment for Acceptance, and Payment, Protest, and 
Notice. 
13, Notice of protest may be given on a Sunday, or day’ ‘of public rest, or holyday; 
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but the endorser is not bound to open the letter settatiinis ‘the notice, or toact on 
it, until the next day. Deblieux.and another.v. Bullard and another, 66. 

14, Under the act of 14th February, 1821, the certificate of a notary'will not be 
sufficient proof of notice of protest, unless attested by two witnesses, Jb. 

15. Demand of payment and presentment of the note at the place of payment in- 
dicated in the instrument itself, are indispensable to a recovery against the maker, 
and a fortiori against the endorser. Hart and others v. Long and another, 83, 

16. Notice of protest to the endorser of a promissory note, when sent by mail, 
must be directed to the post office nearest to his residence, where vit.is not shown 
that he was in the habit of receiving his letters from another office, or he will 
be diScharged. Union Bank of Louisiana v. Brown and another, 107. 

17. Where a-note is drawn by two persons, who are bound in solido, the endorser 
will be liable after notice, on proof of demand of either, and refusal of payment. 

Hestres v. Petrovic and another, 119. 

18. Notice of protest to an endorser who had left the country with the intention of 
remaining abroad, served on his agent, will bind the former. Jb. 

19, Where a note is made payable at a future period, with interest from date if not 

_ punctually paid, such interest is in the nature of a penalty for not punctually per- 
forming the principal obligation, and the failure to do so must be strictly proved 
to entitle the plaintiff to recover the additional interest: _ Where such a note 

was payable at a particular place, proof that it was presented and demand 
of payment made at such place. ‘after it fell due,’ will not entitle the holder to 
reeover the additional interest. Glover and others v. Doty, 130. 

20. The maker of a note cannot complain of the want of protest, or that it’ was 
illegaly protested. McDonough v. Fost, 295. 

21. Where a note is payable at a. particular place, payment must be demanded there 
before a recovery can be had. Siillwell v. Bobb, 311. 

22, Notice of protest to an endorser, living four and a half miles from the town where 
the.note was payable, addressed to him through the post office of that town, which 
was the nearest to his residence, is insufficient by the Jaws of Mississippi; aliter, 
under the laws of this state. Glenn v. Thistle, 572. 


VI. Promise to pay after Discharge. 

23. Where in an action against the endorser of a note, the plaintiff has been non- 
suited in consequence of want of legal demand at the place of payment, and, pend- 
ing a motion for a-new trial, the latter, with full knowledge of the circumstances 
of the demand and of the non-suit, undertakes voluntarily and absolutely to pay, 
he will be bound. . Hart and othersv. Long and another, 83. 

24. Where the endorsers of a ote, who were partners at the time of eutharstniat. 
shave been discharged by want of legal demand, a subsequent promise to pay, 
made by one of them after the dissolution of the firm, will not be binding on sg 
other. Jb. 

25. To. render obligatory, a promise by an endorser to pay a note from which he has 
been exonerated in consequence of want of notice of non-payment by the maker, it 
must be shown that the promise was made by the former, with a full knowledge 
that’ he had been legally discharged. Glenn v. Thistle, 572, 


VII. Remedy by Action. 


26. Fhe drawer of 4. note negotiated after maturity, may set up any equitable de- 
fence against the holder, which he could have urged against the payee. 
2 Ford vy. Dosson, 39. 
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27. In a suit by the holder against the drawer of a promissory note, negotiated after 
maturity, which had been given on the settlement of a partnership formerly existing 
between the drawer, the payee, and a third pefison, the defendant may be relieved 
‘3 by showing error in the settlement, without making his partners parties to the 
ae suit. Ford vy. Dosson, 39. 
a : 28. It will be no defence to an action by the payee of a note, that it was taken by him 
S| for a debt due to an estate of which he liad been administrator, and had, on a settle- 
ss ment of his accounts in the court of probates, and a subsequent partition among 
the heirs, been assigned to one of them, where there is no evidence that the plain- 
tiff seeks to avail himself of the suit to the injury of the latter. The transfer 
being a matter of record, the defendant will be — by payment to the heir. 
Duval v. Kellam, 58. 
29, The holder of a note may sue the last endorser, though the maker and previous 
endorser be solvent. Lambeth and another v. Caldwell and others, 61. 
30. Inan action by the endorsee against the maker and endorser of a note given for 
the price of a slave, evidence that the slave has instituted a suit for her freedom, 
8 will not entitle the defendant to a continuance until such suit can be decided ; but, 
at most, to a suspension of the payment of the price, until security is given accord- 
ing to art. 2535 of the Civil Code. Dussin v. Charles and another, 195. 

$1. An accommodation endorser of a noteis a mere surety for the maker; and a privi- 

é ty exists between such surety and the ereditor,which compels the latter to preserve 

“4 unimpaired all his rights against the debtor, where he intends to look to the sure- 

ty for payment. This obligation is a corollary of the right of subrogation, esta- 

—q blished by law in favor of the surety who pays the debt of his principal ; and if 
the creditor fail to comply with this obligation, or-destroy or impair the right of 
subrogation to his mortgages ¢ or privileges, the ‘surety will be released. 

Hereford v. Chase, 212. 

‘ $2, The vendor of slaves, sold in a lump, received from the purchaser a note for the 
price, endorsed by a third person as surety for its payment, and subseqently pur- 
chased from his vendee a part of the slaves. Held, that the vendor’s privilege, and 
the surety’s right of subrogation to it, were indivisible; that the latter existed en- 
tire as to all the slaves, for the full amount of the debt, and that it could not be 
divided and restricted to eertain slaves, for certain amounts, at the will of the 
original vendor ; and that by such re-purchase the endorser was discharged. Had 
the vendor repurchased all the slaves, his privilege would have been extinguished 
by confusion ; and the subrogation to which the surety would be entitled on pay- 

B ing the price, would have become impossible. 6, 

33, In a suit against the endorser of a note, where the name of the latter has been 

os erased, the plaintiff must account for the cireumstanee, or the obligation will be 

‘ considered as cancelled. The affidavit of the plaintiff will not be received to 

pa prove that such erasure was made through error or accident; it must be 

ig established by legal evidence, not by the declarations of the party who seeks to 
| recover. Slocomb and others v. Watkins, 214. 

pa 34, Where one, of two obligors on a joint note who must be sued together, has died, 
a < the action must be brought before a court of ordinary jurisdiction. 

Gallier v. Walsh and another, 226. 
a 35. In an action on a note, not protested at maturity, where the defendants have not 

been put in default before suit, and there is no evidence of any promise to pay 
interest, it will only be allowed from judicial demand. 
7 ; Pawling v. Houren and others, 229 
3 : VOL. 1. ° 76 
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36. Plaintiff was holder of defendant’s note for the purchase of a lot, subsequently sold 
by the latter to a third person, who bound himself to. pay the note. Plaintiff did not 

. intervene in the act of sale from the defendant, and expressly declare by'signing it 
that he accepted the yendee as his debtor ; but he always looked to him as such, re- 
ceived payments from him, sued in his own name on the agreement in the. contract 
between. him and the defendant, and after obtaining judgment, granted him delay on 
conditions more onerous to defendant than any he had agreed to: Held, that defendant 
was discharged. Walton v. Beaurevard, 301. 

37. Where, in an action against the drawer and accommodation endorsers of a bill, 
there was judgment for plaintiff against the drawer for apart of the amount 
claimed, but against the plaintiff as to the endorsers, and he appealed from so mueh 
of the judgmentas was in favor of the latter, without making the drawer a party to 
the appeal. Held, that as the drawer is not a party, the amount of the judgment 
cannot be changed as to her, nor increased as to the endorsers, who must be viewed 
as her sureties, and cannot be made liable for a larger sum than the principal 
debtor. Tenney v. Russell and others, 449. 

$8. Costs of protest of a bank note may be recovered, though a notarial demand-was_. 
unnecessary to entitle plaintiff to interest. The object of the protest is not only” 
to secure interest, but to procure permanent and authentic evidence of a demand 

- at the place of payment. And where different notes of the same institution, held 
by the same individual, are separately protested, he will be entitled to recover the 
costs of protesting each note. Having to make a separate demand on each, the 
notary might well refuse to include them all in a single protest. 

Trezevant and others v. Bank of Tennessee, 465. 

39. The neglect or refusal by a Bank to pay its notes’in specie, is only a passive 
violation’of its contracts; and the mere announcement of its intention not to pay 
notes in specie, by a resolution suspending specie payments, cannot, consequently, 
be considered an active violation of its contracts, 

Bartlett vy. New Or€ans Canal and Banking Co., 543. 


f 
CAPIAS AD SATISFACIENDUM. 


1. Bail aré not entitled to notice of a capias ad satisfaciendum, issued against their 
principal. Valentine v. Christie, 298. 

2. The act of the 28th of March, 1840, having abolished the capias ad satisfaciendum, 
no such writ could be executed, though in the hands of the sheriff at the time 
of the passage of the act. Frey and another v. Hebenstreit and unother, 561. 

3. A sheriff cannot be made liable for failing to return a capias ad satisfaciendum, 
where the writ was abolished’ before the return day. 12, 


CARRIERS. 


Art. 2939 of the Civil Code applies to common carriers ; and so does art. 2938, under 
certain modifications. Bailey v.-Stewart, 410. . 


CERTIORARI. 


- Where the certificate of the clerk shows that parol testimony, taken on the trial, but 


not reduced to writing, is not to be found in the record, and there is no statement 
of facts, the appellant cannot be relieved bya certiorari, as it appears from the cer- 
tificate of the clerk that he cannot send up the evidence. 

‘ Roberte v. Benton, 2d Case, 100. 


* 
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CITATION. 


1. Where there is no evidence that defendant had more than one domicil, itis unne- 
cessary to state in the sheriff ’s return, that service of citation was made’ ut his 
usual domicil. Grifing, Administratrix, vy. Caldwell and others, 15. 

2. It is not necessary that it should appear from the sheriff’s return, thatthe copy_of 
citation served on the defendant was sealed with the seal of the court and certified 
by the clerk tobe atrue copy. Jd. : 

3. Service of citition must be accompanied with that of a copy of the petition’; the 
latter is the only document from which the defendant can ascertain the demand 
with which he is required to comply. 

: . Harris, for the use, €c., v. Alerander and another, 30. 


CLERK. 


See Privitece, 8. 


CLERK OF COURT. 


1, Clerks of courts cannot certify any thing done in the prosecution of a suit, other- 
: wise than by a copy of the minutes or records, unless specially authorized by 
4 law. Taylor’s Adm’rs and another v. Jeffries’ Adm’rs, 1. 
2. It is not necessary in granting an injunction that the judge should state in his order 
into what court it is to be made returnable. It is the duty of the clerk to issue the 
writ according to law. Stanbrough v. Scott, Sheriff, and another, 43. 


CLINTON AND PORT HUDSON RAIL ROAD COMPANY. 
" The charter of the Clinton and Port Hudson Rail Road Company empowers the 
company, to transfer, for any legal purpose, notes belonging to it. 
. Myers v. De Lee, 516. 


aS. eel 


CODES, ARTICLES OF, CITED, EXPOUNDED, &ce. 


* I. Civil Code of 1808. 
IL, Civil Code. 
Ill. Code of Practice. 


I. Civil Code of 1808. 


Book Ill, Tit. XVII, arts. 12,15. Rights of creditor on thing pledged. Carraby 
y. Le Breton, curator, 242. 


e. II. Civil Code. 


123. Action by married woman. Gorman v. Berghans, 230, 468. 

185. Emancipation of slaves. Maria and another v. Edwards, ex’r, and another, 

: 359. 

203. Husband of mother presumed to be father of her children, Eloi v.. Mader, 
- 581. : 

210. Period in which legitimacy of child may be contested by husband of mother. Jb. 

301. Duties and powers of under-tutor. Bry, under-tutor,v: Dowell, ex’r., 111. 

338, Adjudication: to father or mother of property held in common with minor 

ehild. Hart and others y. Foley, 378. . 
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352. Costs of rendering tutor’s account. Borne v. Perret, tutriz, 342. 
$56. Action of minor against tutor. Bry, under-tutor, v. Dowell,.ex’r, 111. 
437. Property in the estate and rights of a err: Hatch v. City Bank of 
New Orleans, 470, 
775. Owner of the estate to fix place where nibiinle to be exercised, ei uncer- 
tain. De La Croix v. Nolan, 321. 
. 785; 786, 791, 800. Prescription of servitude for non-user. Jhb. 
1035. Right of beneficiary heir to administration. Suécession of Manson, 235. 
1063. Expenses to be borne by the succession. Smith, adm’r,v. Cheney, adm’x. 98. 
1112. Opposition to application for curatorship of vacant suceession or absent heirs. 
* Succession of De Armas, 461. 
1210. Termination of functions-of attorney of absent heirs. Succession of Morgan, 
514. 
1261, 1267. Partition of property of a succession. McCollum and husband v. Pal- 
mer and others, 512. 
1290. Contestations inthe course of the partition of succession property ordered to 
be made by a notary: Stewart v. Pickard and others. 415. 
1291. Special tutors to minors having opposing interests in the partition of a succes- 
sion, McCclium and husband v. Palmer and others, 512. 
1297. Opposition to the homologation of partition ‘of succession property " a 
notary. Jb. 
1507, 1509. Substitutions. Rachal, tutor, v. Rachal and husband, 115. 
1574, 1576. Nuncupative testament, tinder private signature. Falkner and wife v. 
Friend, ex’r, 48. Maria and another v. Edwards, ex’r, and another, 359. 
1676. Commissions of executor. Succession of Milne, 400. 
1784. Incapacity of wife to bind herself for husband. Petitpain v. Palmer and hus- 
band, 220. 
1926. Damages when due for active violation of a contract. Bartlett v. New Orleans 
Canal and Banking Co., 543. 
1932. Interest, when not stipulated, due from default. Klady v. McGuire—Re- 
hearing, 26. 
1967, 1970, 1971. Parties to action by-creditor to avoid contract in fraud of his © 
rights. Potier v. Harman and another, 525. 
1982, Prescription of one year in action by creditor to avoid contract in fraud of his- 
rights. Laville v. Hébrard and another, 435. 
1987. Exemption of certain personal rights from liability to seizure. Silen v. Ar- 
: nouil, 399. FP ag 
1988. Contract made, before debt acerued, cannot be annulled by creditor. La- 
ville vy. Hébrard and another, 435. 
1989. Prescription of one year in action by creditor to avoid contract in fraud of his 
rights. Ib. 
2188, 2189. Novation. Walton v. Beauregard, 301. 
2252, Ratification of obligations. Walden v. Peters and another, 457. Same v. 
Strong, 459. 
2256. Admissibility ‘of parol evidence to tein or contradict written instruments. 
Benton v. Roberts and another, 101. 
2257. Proof of agreements relative to personal property not reduced: to writing. 
Littell, tutriz; v. Marshall and others. 
2258, 2259. Loss or destruction of written obligations. Slocomb ‘and others v. Wat- 
kins, 214, 
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2278. Obligation of proprietor to reimburse manager necessary and useful expenses. 
F Grifin, tutor, v. Waters, 149. 
2295. Quasi-offences. Police Jury of St. Helena v. Fluker, adm’r, 389. 

2299. Responsibility of masters and employers for damages by servauts and others 
employed by them. Hart v. New Orleans and Carrollton Rail Road Co., 
178. 

2304. Trespassers liable jointly, and not in solide, Barney v. De Russy, sheriff, 

* and others, 75. 

2371. Property belonging to the community of acquets. Bertie v. Walker, 
sheriff, 431. 

2402, Nullity of decree for separation of. property, from non-execution. Jb. 

2412, Obligation of wife for debts of husband. Martin, ex’r, v. Drake and hus- 
band, 212. 

2455. Delivery of immoveables. De La Croix v. Nolan, 321. 

2511. Fortuitous event. Kiper, adm’r, v. Nutiall and another, 46. 

2535. Right of purchaser to suspend payment, where danger of eviction, unless se- 
cured. Dussin v. Charles and another, 195. 

2591. Obligation of purchaser at sale for endorsed notes. Perkins v. Dickson, 
tutor, 413. 

2612, 2613. Delivery on transfer of debts and claims. Copley v. Dowell, ex’r. 26. 

2719, 2720, 2721. Laborers hired for a certain time. Shea ve ee 319. Nolan 
v. Danks and another, 332. 

2722, 2725. Liability of carriers. Bailey v. Stewart, 410. 

2785. Invalidity of stipulation that partner shall not be liable for losses. Perret and 
another v. Keill-and another, 307. 

2843, 2845. Obligations of ordinary partners towards third persons. Dumartrait, 
adm’r, and others v. Gay and another, 62. 

2897. Definition of deposit. Whatley v. Austin, adm’r., 21. 

2915. Depositary must restore precise object received, "Db. 

2933. Privilege of depositor. Jd. 

2938, 2939. Responsibility of inn-keepers and carriers, Bailey v. Sinan, 410. 

2966. Where power of attorney must be express and special. Swift and others 
v. Hare and another, 303. 

3006. Extent of liability of surety. Tenney v. Russell and others, 449. 

3015, 3016. Discussion of property of principal debtor. Griffing, adm’r,v. Cald- 

‘ well and others, 15. 

$020. Suit against principal and surety jointly. Jd. 

3026. Action by surety against principal debtor to be indemnified. DB. 

3030. Release of surety. Hereford v. Chase, 212. 

3040. A compromise regulates only what it was clearly intended to embrace. Per- 
ret and another v. Keill and another, 507. 

$077. Arbitrators must determine as judges, according to strictness of law. Church 
of St. Patrick v. Dakin and another, 202. 

3094. The award must fix the sum it'sentences a party to pay. Jb. 

3096. Approval of award by the judge. J0. 

$119, 3120. Delivery essential to contract of pledge. Myers v. “De Lu, 516. 

$130, 3131, 3138. Right of creditor to retain pledge till whole debt settled, Wilson . 
v. Bannen, 516. 

3152, Privileges only exist when expressly granted by law. Whatley v. Austin» 

adm’r., 21. 
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$158, Debts privileged on moveables generally. Garretson v. His Creditors, 445. 

$164. Privilege of counsel of absent creditors for fee. Bijotat v. His Creditors, 272, 

3185. Right of lessor on products of estate, and moveables in house leased. | Gar- 
retson v. His Creditors, 445. ‘> 

$191. Privilege for expenses for the preservation of a thing. Graham y. Swayne, 

; 186. 

$204. Privileges on vessels. Buckley v. McClosky and others, 312. 

$213. Privilege for freight. Wilson v. Bannen, 556. 

5223, 3224, 3225. Right of lessor on products of estate dr moveables in house leased, 
charges of sale, and funeral expenses, Garretson v. His Creditors, 445. 

$235. Sale of property subject to vendors privilege on the land, and workmens’ on 
the buildings. McDonough v. Le Roy, 173. 

3237. Provision where privileged debts cannot be paid in full. Garretson v. His 
Creditors, 445. . 

3361. In what cases exeoutory process may be obtained, and of proof of failure of 

' payment to entitle creditors thereto. McDonough v. Fost, 295. Tildon 

v. Dees, tutrix, 407. 

$373. Action of warranty by third possessor. Landry v. Gamet, 362. 

3399. Requisites to acquire possession. Wafer v. Pratt, sheriff, and another, 41. 

3400. Possession of part when possession of whole. Gillard and others v. Glenn 
and others, 159. 

3409. Possession for another. Wafer v. Pratt, sheriff, and another,’41. 

$412. Involuntary loss of possession. Gillard and others v. Glenn and others, 159. 

- $423. Renunciation of prescription. Segond v. Landry, 335. 

3439. Prescription for slaves. Wafer v. Pratt, sheriff, and another, 4A. 

3465, 3466. Prescription of thirty and fifteen years. Kemp and others v. Womack, 
369. 

$476. One not possessing as owner cannot prescribe. Wafer vy. Pratt, sheriff, and 
another, 41. 

$484, Interruption of prescription by suit. Bell and another, for the use, &c.v. 


Mix, adm’r., 393. ; 
$486. Interruption of prescription by acknowledgment of claim. Wilson v. Ban- 


nen, 556, 

$488. Prescription against minors and interdicted persons. Kemp and others v. 
Womack, 369. 

$499. Prescription of one year, for wages of workmen and laborers, Townsend and 
another v. Caldwell, 435; and for freight, Wilson v. Bannen, 556. 

3505. Prescription of five years for negotiable instruments. Baird and others v. 
Livingston, 182. 


III. Code of Practice. 
15. Action only to be brought by one having an actual interest. Hatch v. City 
Bank of New Orleans, 470. 
47, 49. Requisites'to entitle one to institute apossessory action. Griffin v. Cotten, 
142. Gillard and others. Glenn and others, 159. 
63. Executory process against debtor, on title imparting a confession of judgment. 
McDonough vy. Fost, 295. i 
69. Hypothecary action-against third possessor. Duncan v. Elam, 135. 
106. Action by a married woman. Gorman v. Berghans, 230, 468. 
179, No. 4. 186. Service of petition and citation. Harris, for the use, ge. v. Alex- 
ander and another, 30. 
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. 2@1. Arrest of debtor about leaving the state, where debt not maal Armistead and 
another v. Sanderson, 176. ‘ 

230. Surety that party will. not leave jurisdiction, and for his appearance at court. 
Frey and another v. Hebenstreit and another, 561. 

283. Expenses of sheriff for care and preservation of property sequestered. Gra- 
ham.v. Sioayne, 186. 

$04. Oath to obtain injunction. Stanbrough v. Scott, sheriff, and another, 43. Jewell 
and others v. Jewell and others, 316. 

$12, 314. Confirmation of judgment by default. Grifing, adm’r, v. Caldwell and 
others, 16. . Fowler v.. Smith and husband, 448. 

324. Obligation of defendant to confess or «deny his signature. Grifing v. Caldwell 
and others, 15. 

347, 348. Right to propound interrogatories to parties to the suit. Martin v. 
Wright, 299. 

$49. Interrogatories to be taken for confessed on refusal or neglect of party to 
answer. Knight v. Murchison, 31. 

379, 380, 381. Delay to cite warrantor. McClure and another, ex’rs, v. Copley 
and another, 133. 

596. Opposition of third persons may be made, when. Wafer v. Pratt, sheriff, 
and another, 41. 

401. Opposition of third persons having privilege on thing seized. Barkley v. 
McClosky and others, 312. 

492. Action after dis. ntinuance, on payment of costs of first suit. Jordan v. Black, 
575. 

548. Property of successful party in a judgment. Williams v. Gallien, 94. 

554. Interest on unliquidated claims, Klady v. McGuire, 25, 26. 

560. New trial on account of newly discovered evidence. Bonnet v. Legras, 92. 

566. Appeal from interlocutory judgments. Hart v. Philipps, 223. 

567. Waiver of appeal by voluntary execution of judgment. Prentice v. Chewning, 
71. 

574. Amount of bond on devolutive appeals to be fixed by judge. Duperron v. Van 
Wickle, sheriff, and others, 324. 

575, Period in whichan appeal will lie. Lazarre v. Snow, 60; amount‘of bond on 
suspensive appeal, Roman, Governor, for the use, §c-, v. Peters and 
others, 522. 

593. Period after which no appeal willlie. Zazarre v. Snow, 60. 

594. Abandonment of appeal. Roberts v. Benton, 1st Case, 100. 

606, No.4. Nullity of judgment from want of legal citation. Harris, for the use 
€9c., v. Alexander and another, 30 

659, 661. Expenses of sheriff for care and preservation of thing seized under a 
Siert facias. Graham v. Swayne, 186. 

679. Purchaser of property sold subject to privilege or mortgage. Fiuremen’s In- 
surance Co. of New Orleans v. Gillingham and others, 305. 

686. Seizure by creditor having privilege or mortgage for a debt, of which all the 
instalments are not due. Florance v. Orleans Navigation Co., 224. 

708. Release of property adjudicated from mortgages. Hart and others v. Foley, 
378. 

716, 717, 718. Bond from purchaser of property sold on twelve months’ credit. 
Burthe and another v. Bernard, 395. 

728. Alias fieri facias. Black v. Catlett and another, 540. 
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732. When executory process may be obtained. Tildon v. Dees, tutrix, 407. 
735. Notice to debtor on obtaining order of seizure and sale. McDonough v. Fost, 
255. 
756. Trial of summary cases. Valentine v. Christie, 298. 
789. Certain orders which courts may issue. Hatchy. City Bank of New Or- 
leans, 470. 
829, Writ of mandamus, how issued and to whom directed. Hutch v. City 
Bank of New Orleans, 470. 
830. Object of the writ. 0. 
831. When it may be issued, where other means of relief. 0. 
835. When directed to corporations. Jd. ‘ 
838. When to judges of inferior courts. Succession of Wedderburn, 263. 
890. Answer of appellee. Grifing, adm’x. v. Caldwell and others—application 
for re-hearing, 18. 
897. Assignment of error when to be filed. Dorsey v. Harding, sheriff, and an- 
other, 132. Ward and others v. Armistead and another, 460. 
907. Damages on appeal. .diken and others v. Freeland and others, 573. . 
924, Exelusive powers of courts of Probate to decide on claims for money against 
successions. Thomas, adm’r,v. Bourgeat, ex’r., 403. 
972. Opposition to application for curatorship of vacant succession or absent heirs. 
Succession of De Armas, 461. 
986. Action on claims against successions. Bell and another, for the use, &c. v. 
Mix, adm’r., 393. 
987. Payment of judgments against successions. Gallier v. Walsh and another, 
226. Bell and another, for the use, &c. v. Mix, adm’r., 393. 
989. Interest on debts due by successions. Police Jury of St. Helena v. Fluker, 
adm’r, 389. , 
1027. Decree for partition of the property of a succession. McCollum and hus- 
band v. Palmer and others, 512. 
1029, 1030, 1031, 1032. Homologation of the partition of succession property. 
Griffin, tutor, v. Waters, 149. 
1037. Power of courts of Probate to issue writs of sequestration. Cordes, curator, 
v. Clarke, 271. 
1042. Evidence before courts of Probate. Pinnell, tutor, v. Scriber, adm’r, 2. 


COMPENSATION. 


One sued as security on the promissory note of an insolvent, may plead in compen- 
sation and reconvention an amount of money due to the principal debtor in the 
hands of plaintiff, for which the latter had given no consideration; and interest 
will be allowed on it from the date of the judgment. Mereday v. Weal, 23. 


COMMUNITY OF PROPERTY BETWEEN HUSBAND 
: AND WIFE, 


See Huspanp anp Wire, II. 


CONSUL. 
See Evipence, 16. 





— 
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CONTINUANCE, 


An affidavit for a continuance, on the ground of the indisposition of the principal 
counsel, unaccompanied with any allegation that he wa®in possession of papers 
necessary on the trial, will be disregarded, where the circumstances Of the case 
induce the belief that it was made for delay. Hooper v. Hyams, Executor, 90. 


COMPROMISE. 


1. A compromise by a tutrix will not be binding on the minor, unless subsequently 
ratified by the latter. . Mantz v. Wyatt and others, 10. 

2. Authority to an agent to settle or compromise a debt, does not empower him to 
bind his principal to defray the costs, and incur the responsibility of collecting 
notes, offered to him in settlement by the debtor? _ 

Dixon v. Ford and another, 253, 

3: A compromise regulates only such matters’as it clearly appears that the parties 
intended it should embrace, and the necessary consequences thereof. 

Perret and another v. Keill and another, 307 


CONTRACTS. 
I. Nature and ‘Interpretation of Contracts. 
II. Parties, and Third Persons. 
Ill. Illegal Contracts. , 
IV. Rescission and Extinction. 
V. Confirmation or Ratification. 
VI. Remedy by Action. 


{. Nature and Interpretation of Contracts. 


1. A bond for a certain sum, with a condition that it shall be void on the delivery by 
the obligors of a particular note, is a contract the principal obligation of which is 
the payment of the sum whieh it acknowledges to be due, subject to a resolutive 
condition, to wit, the surrender of the note. 

Tenoir and another v. Kain and others, 233. 

2, The execution of an obligation may be suspended, but the obligation itself can- 
not. Where the obligation has once ceased to exist, it can only be revived in 
the manner it was created. Frey and another v. Hebenstreit and another, 561. 


Il. Parties and third persons. 


3. A party may be bound by what is contained in an act between third persons, 
where it is proved that he had notice of it; and, as parol testimony is necessary 
and admissible to prove such notice, whatever took place at the time of notice, 
may, by the same kind of evidence, be proved as part of the res gestz. 

Benton v. Roberts and another, 101. 

4. A contract made by the syndic of the creditors of an insolvent with counsel, to 
pay a certain sum for professional services for the benefit of the estate, is not con- 
clusive upon the creditors, who may oppose the allowance, and reduce the 
amount, if exorbitant. Such allowance should be in proportion to the number 
and importance of the suits prosecuted or defended, and to the other professional 
services rendered, and will form a charge upon the creditors. 

Girard and another v. Their Creditors, 455. 


VOL, I. ; 77 
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Wl. LMlegal Contracts. 


5. The english text of article 3423 of the Civil Code, is an incorrect translation of 
the original french. The french text is copied verbatim from article 2220 of the 
Code Napoleon; and means only, that no renunciation can be made, at the time of 
entering into a contract, of the right of pleading a prescription which may be 
thereafter acquired. It does not prohibit the renunciation of the benefit of time 
already elapsed, to prevent prescription from being accomplished, which is but 
an interruption of prescription such as would result from an acknowledgment of 
the debt. But no stipulation can be made to prevent its running anew, the mo- 
ment after such interruption. Segond vy. Landry, 335. 


IV. Reseission and Extinction. 


6. One joint and several obligor cannot rescind an agreement made by both with 
their common creditor, and which operated a discharge, so as to compel his co- 
obligor, who does not consent to the rescission, to remain bound. The obliga- 
tion once extinguished, can only be revived against those who consent to it. 

Benton v. Roberts and another, 101. 

. A receipt to one of two obligors in solido, purporting to be for his part, severs 

the obligation, and extinguishes it as to him who has paid. JB. 


™“ 


. Art. 1988, declaring that a creditor cannot sue to annul a contract made before 
the time when his debt accrued, applies to contracts apparently complete and 
regularly carried into effect by the debtor, and does not extend to cases where the 
latter has never been out of possession of the property pretended to have been 
sold, and where third persons have treated with him on the faith of his being the 
owner of the property so found in his possession. 

Laville v. Hébrard and another, 435. 


V. Confirmation or Ratification. 


9. An act of express ratification to be valid, must mention: jirst, the substance of 
the obligation; second, the motive; third, the intention to repair the vice or vices 
which exist. If there be several vices, mention of one only will not repair the 
others. Walden v. Peters and another, 457. Same v. Strong, 459. 


VI. Remedy by Action. 


10. Where in a suit against a land-holder for his proportion of the expense of work 
executed by the plaintiffs, under a contract with commissioners appointed by an 
ordinance of the police jury, the plaintiffs rely on an assumpsit of the defendant, 
proof of the appointment of the commissioners will not be required. 

Mackin and others v. Rowley, 82. 

11, Where, by agreement between the parties, a judgment has been confessed, on 
an express stipulation of certain conditions as to the time and manner of its 
execution, the conditions will be obligatory. 

Manadue v. Franklin and another, 122. 

#2, Arts. 2258, 2259 of the Civil Code, relate exclusively to written obligations which 
have been either lost or destroyed. They are in derogation of the general 
principles of evidence, and will not be extended to cases not clearly within their 
purview. Slocomb and others v. Watkins, 214. 


tS. Defendauts purchased of plaintiff certain shares of the stock of a bank just incor- 
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porated, for which they bound themselves to pay a premium of so much a share, pro- 
vided the institution should go into operation by a time fixed in the contract. The 
vendor finding that the bank could not go into operation unless an arrangement were 
made which required a reduction of the number of shares allotted to each subscri- 
ber, consented to such reduction, in consequence of which he was unable to deliver 
the whole number of shares he had contracted to furnish. Held, that as the reduction 
was brought about by his own act, he was only entitled to recover the premium 
agreed upon, for the number of shares he was enabled to deliver. 
Seghers v. New Orleans Improvement and Banking Company, 239. 

14. Defendant offered plaintiff’s agent certain notes in the settlement of a debt due 
to his principal, and to guarantee the payment of any portion which could not be 
collected after suit, on condition that the latter would advance the expenses and 
assume the responsibility of their collection, and in the mean time suspend any 
proceedings against him. Plaintiff refused to assume the expesse and fesponsi- 
bility of collecting the notes, but retained them as collateral security, and sued 
for the original debt. Held, that so long as he retained the notes, his right of 
action would be suspended. Dixon v. Ford and another, 253. 

15. A witness may be admitted to prove that the date of a bond offered in evidence 
was a clerical error, and to establish the real time of its execution. 

‘Belot vy. Donnavan, 257. 

16. The omission in the body of a bond, of the name of one who signs it as a surety, 
is immaterial. Valentine v. Christie, 298. 

17. Where two persons have signed a joint and several bond as sureties, either may 
be proceeded against without the other. 16. 

18. A contract to sell a right to locate a certain number of acres ‘on any unappro- 
priated lands’ of the United States in a particular state, is not complied with by the 
offer of a right to locate such number of acres ‘on any public lands in that state 
subject to entry.” The contract contemplated the right of locating upon any part of 
the public domain within the state, while the offer restricted it to such portion as 
had been once offered at public sale. ightor and others v. Phelps, 325. 

19. Parol evidence is inadmissible to prove the intention of the parties at the time of 
entering into a written contract. But it may be received to prove a subsequent 
agreement, to grant an authority not conceded in the original contract. 

Ross v. O’Nail, 358. 

20. No proof will be required of the signatures to a bail bond, taken and attested 
Officially by a justice of the peace. The State v. Boisseau and others, 588. 

21. Where a bond has been executed by filling up a printed form, interlineations 
made in consequence of want of space to contain all the necessary writing, will be 
considered as sufficiently accounted for. Jb. 

22. The demand required to be made of an administrator, curator, or testamentary 
executor, before commeneing suit against a succession, is in the nature of an ami- 
eable demand, and need not be proved, unless specially denied. 

Police Jury of St. Helena v. Fluker, adm’r, 389. 

23. Where the demand in the petition exceeds five hundred dollars, but the amount 
in dispute has been reduced below that sum by pleas of prescription and res judi- 
cata, the testimony of a single witness, without corroborating circumstances, will 
suffice to establish the plaintiff ’s claim for such reduced amount. Jd. 

24. In an action on a contract, the original of which has been lost, it will be sufficient 
to allege the loss, and to state its contents, in the petition; proof of the loss, need 
not be offered previous to the trial. Townsend and another v. Caldwell, 433. 
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25. Art. 3499 of the Civil Code, which prescribes the action of workmen and laborers 
for their wages after one year, does not apply to an action by workmen, for specific 
work, done under a written contract. T'ownsend and another v. Caldwell, 433. 


26. Where the record shows that all the persons who entered into the original contract 
with the defendants, are plaintiffs, it will be no objection; that others, who became 
subsequently interested in the contract, without the privity of the defendants, are 
not made parties to the suit. 

McCord and others y. West Feliciana Rail Road Co., 59. 

27. The neglect or refusal by a Bank to pay its notes in specie, is only a passive 
violation of its contracts; and the mere announcement of its intention not to pay 
notes in specie, by a resolution suspending specie payments, cannot, conse- 
quently, be considered an active violation of its contracts. 

Bartlett vy. New Orleans Canal and Banking Co., 543. 


CORPORATIONS. 


1, A corporation cannot offer its stockholders as witnesses, though the opposite party 
may; but when once admitted they may be cross-examined, and give evidence in 
favor as’ well as against their interests, on the points to which they were called to 
testify. Hart v. The New Orleans and Carrollton Rail Road Co., 178. 


2. Ima suit against a corporation the individual stockholders are not cited, but only 
those agents or officers whom the law designates as managers of its affairs; such , 
stockholders do not occupy the position of actual defendants, who must be interro- 
gated on facts and articles, but may be summoned by the opposite party as wit- 
nesses to testify against their interest. 0. , 


3. The books of a corporation are evidence of the acts and proceedings of the body, 
and, with respect to the corporators, are public. They are common evidence, 
and each individual having a legal interest in them, hasa right to inspect, and 
to use them as evidence of his rights. But a mandamus will not be issued to 
compel the keeper of such books to allow an inspection, or the taking of copies, 
unless a clear right be shown, and some just or useful purpose is to be'effected. 

Hatch y. City Bank of New Orleans, 470. 


See Banks. 


COSTS. . 


\ 

1. Where a judgment has been rendered in favor of tHe plaintiff, the whole judgment, 
including the costs, is his property. He is supposed to have advanced, or to be 
liable for the costs; and the sheriff has no right, in violation of the orders of the 
plaintiff or his attorney, to sell the pgoperty seized, in order'to secure their pay- 
ment. Such a sale will be void. Williams v. Gallien, 94. 


2. Where ina suit by attachment, an intervenor establishes his claim to the property 
seized, the costs must be borne by the party cast. But where, in such a case, by an 
agreement between the parties, including the intervenor, the property, being of a 
perishable nature, is sold, and the proceeds deposited to await the decision, the 
sheriff will be entitled td’retain out of the proceeds, the expenses of the sale, and 
of the safe keeping of the property from the date of such agreement. The agree- 
ment was for the benefit of all; and the sheriff was their agent to carry it into 
effect. The intervenor must look to the plaintiff for reimbursement. 

Graham vy. Swayne, 186. 
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3. Where the amount applicable to the payment of the Jaw charges privileged against 

the estate of an insolvent, is insufficient to pay the whole, they must be paid pro rata. 
Garretson y. Hig Creditors, 445. 

4, Costs of protest of a bank note may be recovered, though a notarial demand was 
unnecessary to entitle plaintiff to interest? The object of the protest is not only 
to secure interest, but to procure permanent and authentic evidence of a demand 
at the place of payment. And where different notes of the same institution, held 
by the same individual, are separately protested, he will be entitled to recover the 
costs of protesting each note. Having to make ‘a separate demand on each, the” 
notary might well refuse to include them all ina single protest. 

Trezevant and others v. Bank of Tennessee, 465. 

5. Non-payment of the costs of a suit, for the same cause of action, previously dis- 
continued, is not sufficient ground for a dismissal; but will justify the defendant in 
delaying to answer until paid. The exception is a dilatory one. It is not neces- 
sary that such costs should have been paid in money ; it will be sufficient, if the 
officers, to whom they were due, acknowledge that they have been satisfied, as the 
defendant will be thereby discharged from any liability for them. 

‘Jordan vy. Black, 575. 


: COURTS. 


I. Courts generally. 
Il. District Courts, and Courts of Ordinary Jurisdiction. 
Ill. Courts of Probate. 


‘I. Courts generally. 


1. Judicial tribunals are fully empowered to adopt such conservatory measures, as 
may be necessary to prevent one, in whose possession property may be, from re- 
moving it out of their jurisdiction, and thereby defeating the real owner in the 
prosecution of his rights. Jordan vy. Black, 575. 


II. District Courts, and Courts of Ordinary Jurisdiction. 


2. On an apflication for an injunction from the district court in the absence of the 
judge, the petition must be addressed to the judge of that court, and not to the parish 
judge, though the latter be applied to, under the act of 1835, to grant it. Stan- 
brough v. Scott, Sheriff, and another, 43. Wadsworth v. Harris and another 96. 


8. Courts of ordinary jurisdiction, before which an action of revendication is brought, 
must of necessity pronounce on the validity of a will, under which the property 
sued for is held, either when the plaintiff attacks it, or the defendant sets it up as 
his title. Rachal, tutor, and another, v. Rachal and husband, 115. _ 


4, An action for a final settlement of the partnership affuirs, against a surviving partner 
and the curator of the estate of a deceased partner, in which the petition sets forth 
acts of mismanagement and fraud, is not a claim for a sum of money in the mean- * 
ing of art, 924 of the Code of Practice, and as such exclusively within the jurisdic- 
tion of the Court of Probates. Such an action is properly brought before a court 
of ordinary jurisdiction, in which a jury, if called for, may pronounce on the ques- 
tion of fraud. Gallier v. Walsh and another, 226. 

. Where one, of two obligors on a joint note who must be sued together, has died, 
the action must be brought before a court of ordinary jurisdiction. J. 


al 
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III. Courts of Probate. 
See Successions, II, III, IV, V. 


CURATOR. 
See Successions, 20, III., IV. 


DAMAGES. 


1. The assessment of damages is the peculiar province of a jury. When excessive, 
relief will be granted, but a strong case must be made out to justify the interfe- 
rence of the appellate court. Barney v. De Russy, Sheriff, and others, 75. 

2. Damages will not be allowed, where the appellee prays for and obtains an amend- 
ment of the judgment. Lay v. Irwin, 121. 

3. Damages for a frivolous appeal cannot be granted by the court, where they have 
not been asked for by the appellee. Thayer v. Littlejohn and others, 140. Aitkin 
and others v. Freeland and others, 573. 

4, In actions against officers for neglects, the redress in damages should always be pro- 
portioned to the injury really sustained. It would be unjust in such cases to place 
the plaintiff, at the expense of the defendant, in a better condition than he would 
have been had no such neglect occurred. Bonnabel v. Bouligny, Sheriff, 292. 

5. One who has received an injury, for which he is entitled to damages in a civil 
action, and which may give rise to a criminal prosecution, may lawfully receive a 
sum, the amount of the damages to which he is entitled, even when offered in the 
hope, that, being satisfied therewith, he will not resort to a criminal prosecution ; 
and a promise to pay such damages is a good consideration for a note, 

Butterly vy. Blanchard, 340. 

6. A remission, in the court below, of the amount of damages allowed by the jury, 
will stop the party from setting up any claim for damages in the appellate court. 

Kemp and others vy. Womack, 369. 


DEFAULT, JUDGMENT BY. 


1. A judgment by default on a promissory note or other obligation alleged to have 
been signed by the defendant, cannot be made final without proof of the signature. 
Art. 324 of the Code of Practice does not dispense with this proof; the obligation 
of the defendant to confess or deny his signature, does not arise until he answers. 

Grifing, Adm’x, v. Caldwell and others, 15. 

2. The three days required, by art. 312 of the Code of Practice, to aaiainl before a 
judgment by default can be made final, mifist be judicial days. 

Fowler v. Smith and husband, 448. 


DELEGATION. 


There cannot bea more formal acceptance of a delegated debtor, than by suing him on 
his obligation. Walton v. Beauregard, 301. 


DELIVERY. 
See Sarx, 1, 2, 3, 4. 











INDEX. 615 
DEPOSIT. 


1. The privilege of a depositor is only upon the price of the thing deposited, where 
it has been sold. Whatley v. Austin, Adm’r, 21. 

2, It is of the essence of the contract of deposit, that the thing deposited is to be pre- 
served and returned in kind. Jd. 

3. The proprietors of a cotton yard and press, will be responsible for cotton depo- 
sited with them, and not accounted for. Marr and others v. Barnes, 190. 

4, Art. 2939 of the Civil Code applies to common carriers ; and so does art. 2938, 
under certain modifications. Bailey v, Stewart, 410, 


DESTROYED WRITINGS. 


See Evivencr, VI. 


DISTRINGAS. 


A notary, commissioned by the judge of the Court of Probates to make the partition 
of community property, is the ministerial officer of the court; and on his certificate 
of a refusal by the party in custody of the property to produce the same, a distringas 
may be issued to enforce acompliance. Stewart v. Pickard and others, 415, 


DOMICIL. 


1, By applying for the administration of an estate, in a parish different from that of his 
domicil,a party subjects himself to the authority of the court within whose terri- 
torial jurisdiction the administration is granted, in every thing that concerns such 
administration. Gallier vy. Walsh and another, 226. 

2. Wherever his domicil may be, a syndic of the creditors of an insolvent is always 
amenable to the court under whose authority he was appointed, and to whom he 
is accountable for his administration. By accepting the appointment, he waves 
any right to except to the jurisdiction on the score of domicil. So, where a syndic 
has been removed, an action against him for a balance due to the creditors, is pro- 
perly brought before the court seized of the concurso. 

Rodriguez, Syndic, v. Dubertrand and another, 535. 


DONATIONS MORTIS CAUSA. 


. The article of the Civil Code providing thata will,written out of the presence of 
the witnesses, shall be presented in their presence and declared by the testator to. 
be his, does not require a manual presentation ; it will suffice, if after the instru- 
ment has been read to him in their presence, he declares to them that it contains 
his last. will. Falkner and Wife v. Friend, Ex’r, 48. 

2. The great difference between a nuncupative will by public act, and one under pri- 
vate signature, is, that the former must make full proof of itself, and bear on its face 
evidence that all the formalities necessary to give it validity have been complied 
with, while the latter need not mention the fulfilment of any formalities, it being 
sufficient if it appear when the will is admitted to probate, that they have been ob- 
served. Jb. 

3. When all the requisites pointed out by law for the validity of a nuncupative will 

by public act, do not appear from the instrument itself, the will must be declared 

null, because no omission to mention such requisites can be supplied by testi- 
mony. Jd. 


ae 
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4. The omission of a material circumstance in the probate of a nuncupative will 


under private signature, can only prevent its execution. It must clearly appear from ° 


the testimony, that some of the formalities required by law in making such a will 
have been omitted, before it can be annulled. Falkner and wife v. Friend, ex’r, 48. 

5. To authorize the admission to probate of a nuncupative will under private signa- 
ture, executed in the presence of only five witnesses, it must appear from the will or 
from testimony offered to the judge of the court of probates, that they resided in 
the place where the will is received, or that a greater number of witnesses could 
not be had. Jd. 

6. Substitutions in favor of the grand children of the testator, or of the children of 
his brothers or sisters, are prohibited by the Code of this state. 

Rachal, Tutor, and another y. Rachaland Husband, 115. 

7. Substitutions are prohibited by the Code, even where the provisions of the will do 
not tend to alter the course of descents; and whether conditional or uncon- 
ditional, Jd. 

8. The distinction between a disposition by which the usufruct is given to one, and the 
naked property to another, and a substitution, is that by the former the naked pro- 
perty vests immediately on the death of the testator, and must therefore be to some 
one in esse, capable at the time of receiving, and clearly designated by the will ; 
while those who are to take under a substitution, may be unknown to the testator, 
or not in existence at the time of making the will. Jd. 


9. A bequest of certain property, with a proyision that the legatee shall not alienate 
any part under any pretext, and that in the event of her dying before her husband, 
it shall pass to her children, contemplates the children in existence at the time of 
her death, and bestows on them no rights whatever until that event, and will be 
considered a substitution, and void as such, Jd. 


10. Article 1576 of the Civil Code, which provides that in the country it suffices for 
the validity of nuncupative testaments, under private signature, that they be pass- 
ed in the presence of three witnesses residing in the place where the testament is 

‘received, or of five witnesses residing out of that place, provided that a greater 
number cannot be procured, does not contemplate a physical or absolute impossi- 
bility.. Reasonable diligence to procure the witnesses, is all that is required. 

Maria and another, v. Edwards, Ex’r, and another, 359. 

11. The formalities and conditions required by law for theemancipation of slaves, can- 
not be dispensed with by a testator who orders his slaves to be set free, any more 
than by a master who desires to emancipate them during his life time. 0. 

12. Where a sum of money has been left, to be expended under the direction of a 
particular individual, for the promotion of a specified object, he may appoint an 
agent to receive it, though its disbursement for the purposes indicated by the 
testator, must be necessarily made by himself, or under his direction. 

Succession of Morgan, 514. 


DOUBT. 


In doubtful cases the conclusion should be in favor of the party who strives to avoid 
a loss, rather than in favor of one who seeksa gain. Bronaugh v. Weal, 23. 


EMANCIPATION OF SLAVES. 


The formalities and conditions required by law for the emancipation of slaves, cannot 
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‘be dispensed with by a testator who orders his slaves to be set free, any more than 
dy a master who desires to emancipate them during his life time. 
Maria and another v. Edwards, Ex’r, and another, 359. 


ERASURE. 
See Bitts or Excuance, &c. 33. 
ERROR. 


i. A judgment will not be reversed on an assignment of error, where such error 
might have been cured by evidence legally admitted. 
Harris, for the use, fc. v. Alexander and another, 30. 
2. In a suit by the holder against the drawer of a promissory note, negotiated after 
maturity, which had been given on the settlement of a partnership formerly exist- 
ing between the drawer, the payee, and a third person, the defendant may be 
relieved by showing error in the settlement, without making his partners parties 


to the suit. Ford v. Dosson, 39. 
3. A witness may be admitted to prove that the date of a bond offered in evidence 


was a clerical error, and to establish the real time of its execution. 
Belot v. Donnavan, 257. 

4. Errors or irregularities ina partition of community property, made under the 
authority of a Court of Probates, may be corrected by opposition to the homolo- 
gation of the partition. Stewart. Pickard and others, 415. 

5. Where the petition claims interest only at five per cent, but refers to the note 
annexed to it which bears interest at ten per cent, and prays for general relief, the 
error may be corrected by’ reference to the note, and judgment be given for 
interest at the latter rate. Leverich and another v. Walden, 469. 


ERROR, ASSIGNMENT OF. 
See Appgeat, VIII. 


EVIDENCE. 


I. Competency of Witnesses. 
Il. Examination of Witnesses, and Reduction of Testimony 
to Writing. ; 
III. Records, Judicial Proceedings, and other Public Instru- 
ments. 
IV. Private Writings. 
V. Admissibility of Parol Evidence to explain or contradict 
Written Instruments. 
VI. Loss or Destruction of Writings. 
VII. Presumptions. 
VIII. Onus Probandi. 
IX. Admissions by a Party, or his Agent. 
X. Admissibility and Sufficiency of Evidence under the 
Pleadings. 


VOL. T. 78 
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I. Competency of Witnesses. 


1. An agent entitled to a commission for his services, is not disqualified as a witness 
for his employer. So an attorney at law, though entitled to a commission on the 
amount recovered, will be a competent witness for the plaintiff. 

Burke v. Brazeaie and another, 73. 

2. A corporation cannot offer its stockholders as witnesses, though the opposite 
party may; but when once admitted they may be cross-examined, and give 
evidence in favor as well as against their interest, on the points to which they 
were called to testify. Hart v. The N. Orleans and Carrollton R. Road Co., 178. 

3. In a suit against a corporation the individual stockholders are not cited, but only 
those agents or officers whom the law designates as managers of its affairs; such 
stockholders do not occupy the position of actual defendants, who must be interro- 
gated on facts and “articles, but may be summoned by the opposite party as wit- 
nesses to testify against their interest. Id. 

4. Ina suit against the endorser of a note, where the name of the latter has been 
erased, the plaintiff must account for the circumstance, or the obligation will be 
considered as cancelled. The affidavit of the plaintiff will not be received to 
prove that such erasure was made through error or accident; if must be estab- 
lished by legal evidence, not by the declarations of the party who seeks to recover. 

Slocomb and others v. Watkins, 214. 

5. The father of one of the partics, is incompetent as a witness for him. 

Leeds and another y. Caldwell and another, 256. 

6. A third person for whom certain articles were ordered, cannot be a witness for 
the defendant, in an action against the agent who ordered them. 0. 

7. A statement by the witnesses, in the depositions offered in evidence, that they 
have been released from all responsibility by the party in whose favor their testi- 
mony is produced, is itself an effectual release, and renders the introduction of the 
original release unnecessary. Bailey v. Stewart, 410. 

8. The authorization required to enable a married woman to appeal from a judg- 
ment rendered against her, must be proved by other evidence than the allegations 
of the wife, or of her counsel. Gorman v._Berghans, 468. 


Il. Examination of Witnesses, and Reduction of Testimony to 
Writing. 


9. The provision of the Code of-Practice requiring the testimony of witnesses before 
the courts of probate to be taken in writing, docs not give such testimony a higher 
eharacter than other parol evidence reduced to writing in the form of a deposition; 
and can never be used when the attendance of the witnesses can be procured. 

Pinnell, tutor, and another, v. Scriber, adm’r., 2. 

10. Where, after the trial has commenced, a juror has been withdrawn, and a new 
one sworn by consent, either party, or the juror himself, has a right to require 
that the witnesses shall be examined de nove. It will not be sufficient that the 
evidence, which had been reduced to writing, be read to him. 

Prentice v. Chewning, 71. 

11. Where one of the parties to a suit is called upon to be sworn and examined on 
the trial, without any specific interrogatories having been previously propounded 
to him, he must be considered as called upon as any other witness, and be allowed 
to testify generally. Where the other party desires to confine his examination to 
certain facts, he must pursue the course pointed out by law for examinations on 
facts and articles. Martin v. Wright, 299. 
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III. Records, Judicial Proceedings, and other Public Instruments. 


12. Clerks of courts cannot certify any thing done in the prosecution of a suit, other- 

wise than by a copy of the minutes or records, unless specially authorized by law. 
Taylor’s adm’rs. and another v. Jeffries’ adm’rs., 1. 

13, The want of a seal to the certificate of a notary, will be no objection to its ad- 
mission in evidence. No law requires that a notary shall furnish himself witha 
seal. Lambeth and another v. Caldwell and others, 61. 

14. Under the act of 14th February, 1821, the certificate of a notary will not be 
sufficient proof of notice of protest, unless attested by two witnesses. 

Deblieux and another vy. Bullard and another, 66. 

15. A decree of the Court of Probates admitting certain persons as heirs, is prima 
facie evidence of their being so, though such a recognition will not preclude other 
heirs, or even debtors of the estate, from showing the contrary; but until this is 
done, the decree of the Court of Probates must be held sufficient evidence of 
heirship, Glover and others v. Doty, 130. 

16. Under the act of 28th February, 1837, the certificate of an American consul in 
any foreign country, is legal evidence of the attributes, official station, and 
authority of any civil officer in such country, under the laws thereof. Succession 
of Wedderburn, 263. Succession of Farmer, 270. Succession of Hinde, 271. 

17. No proof will be required of the signatures to a bail bond, taken and attested 
officially by a justice of the peace. The State v. Boisseau and others. 388. 

18, Extracts from the inventory of an estate, or from the procts-verbal of the sales, 
when duly certified, are admissible in evidence, without producing copies of the 
whole of the originals. Perkins v. Dickson, tutor, 413. 

19, A survey of a portion of the public Jands, under an order from the Land Office, 
approved by the Surveyor General, is conclusive, unless it be shown that it 
deviates from the order. Boatner v. Scott, 546. 

20. A copy of a survey, certified by the Register of a Land Office of the United 
States to be a correct transcript of the original survey in his office, is admissible 
in evidence. The copy is properly certified by the officer having the custody of 
the original. Jd. 

21. A copy of the certificate of the Commissioners for adjusting land claims in favor 
of a claimant, certified by the Surveyor General, is inadmissible. It should be 
certified by the Register of the Land Cffice. Jd. 

22. Where a judicial tribunal of another state has acted finally ona case, the legal 
presumption is that every thing has been done according to law: and the judgment 
will be evidence between the parties. Jordan v. Black, 575. 

23. A record from a court of another state, none of the judges of which has the title 
of Presiding Judge, or Chairman, certified by all the judges, is a substantial com- 
pliance with the act of Congress, and will be received in evidence. 0. 

24, Plaintiff having obtained judgment against defendant, for the same cause of action, 
in another state, offered.the record in evidence. Held, that an instrument which 
formed part of the record, and which was used as evidence on the first trial, must 
be presumed to have been duly proved, and cannot afterwards be objected to. Jb. 


IV. Private Writings. 

25. An agreement, though for an amount exceeding five hundred dollars, may be 
proved by a single witness without any corroborating circumstances, where it is not 
sought to be enforced as a covenant, but merely to be proved as a fact. 

Littell, tutrix, y. Marshall and others, 57, 
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26. Where the signature to a power of attorney was proved by a witness who was 
sworn, without objection, it will betoo late to object on an appeal, that the sub- 
scribing witness should have been produced. 

Cawthorn v. W. NM. T. McDonald, 55. 

27. The acknowledgment of delivery made by the vendor of certain slaves in the 
deed of sale, is sufficient against a naked possessor without title. Jd. 

28. Where a note is made payable ata future period, with interest from date if not 
punctually paid, such interest is in the nature of a penalty for not punctually per- 
forming the principal obligation, and the failure to do so must be strictly proved 
to entitle the plaintiff to recover the additional interest. Where such a note 
was payable at a particular place, proof that it was presented and demand 
of payment made at such place ‘after it fell' due,’ will not. entitle the holder to 
recover the additional interest. Glover and others v. Doty, 130. 

29, On an application for an order of seizure and sale by the holder of a note endorsed 
by the defendant, and secured by mortgage on property sold by the latter to a 
third person by whom the note was made but subsequently reconveyed, proof 
of the recording of the original act of sale will not be necessary as against the 
defendant, he being owner and possessor of the property and personally bound for 
the debt. Duncan v. Elam, 135. 

30. Possession of a negotiable instrument endorsed in blank, is prima facie evidence 
of ownership, and yields only to proof to the contrary. 

Dussin v. Charles and another, 195. 

$1. Art. 3361 of the Civil Code, so far as it requires proof of the failure of payment to 
entitle a party to an order of seizure and sale, is repealed by art. 63 of the Code of 
Practice. Where the hypothecated property is in the hands of the debtor, and the 
creditor has, besides his hypothecary right, a title importing a confession of judg- 
ment, he may have the hypothecated property seized immediately, without any proof 
of failure of payment. Art. 63 of the Code of Practice dispenses with the neces- 
sity of putting the mortgagor in mora, before obtaining an order of seizure and 
sale, if such necessity ever existed. JfcDonough v. Fost, 295. 

32. No other testimony is required to support an order of seizure and sale, than the 
authentic act containing the confession of judgment. 1b, 

33. Article 1576 of the Civil Code, which provides that in the country it suffices for 
the validity of nuncupative testaments, under private signature, that they be passed 
in the presence of three witnesses residing in the place where the testament is 
received, or of five witnesses residing out of that place, provided that a greater 
number cannot be procured, does not contemplate a physical or absolute impossi- 
bility. Reasonable diligence to procure the witnesses, is all that is required. 

Maria and another v. Edwards, ex’r, and another, 559. 

34. An act of express ratification to be valid, must mention: first, the substance of 
the obligation ;, second, the motive ; third, the intention to repair the vice or vices 
which exist. If there be several vices, mention of one only will not repair the 
others. Walden v. Peters and another, 457. Same v. Strong, 459. 


35. The books of a corporation are evidence of the acts and proceedings of the body, 
and; with respect to the corporators, are public. They are common evidence, 
and _ each individual having a legal interest in them, has a right to inspect, and 
to use them as evidence of his rights. But a mandamus will not be issued to com- 
pel the keeper of such books to allow an inspection, or the taking of copies, unless 
a clear right be shown, and some just or useful purpose is to be effected. 

Hatch vy. City Bank of New Orleans, 470. 
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36. An entry in the books of a partnership, made at the time of the transaction, will 
be conclusive between the parties, unless shown to be erroneous. The partners 
were the mutual agents of each other, and such an entry must be regarded as an 
account rendered of the transaction. Armistead and another v. Spring, 567. 
Jarvis and another v. Armistead and others, 567. 


V. Admissibility of Parol Evidence to explain or contradict 
Written Instruments. 


57. A party may be bound by what is contained in an act between third persons, 
where’ it is proved that he had notice of it; and, as parol testimony is necessary 
and admissible to prove such notice, whatever took place at the time of notice, 
may, by the same kind of evidence, be proved as part of the res gestz. 

Benton v- Roberts and another, 101. 

38. A witness may be admitted to prove that the date of a bond offered in evidence 
was a clerical error, and to establish the real time of its execution. 

Belot v. Donnavan, 257. 

39. Where the consideration of a mortgage is not stated in the act,and the mortgagor 
pleads a failure of‘ consideration, parol evidence is admissible to prove the nature 
of the consideration and its failure. Falcon v. Boucherville, 337. 

40, Parol evidence is inadmissible to prove the intention of the parties at the time of 
entering into a written coutract. But it may be received to prove a subsequent 
agreement, to grant an authority not conceded in the original contract. 

Ross v. O’Nail, 358. 

41, Parol evidence is admissible to prove that slaves, purchased by a married woman, 
were paid for out of her paraphernal funds, though not so stated in the act of sale. 
Such evidence is not repugnant to the deed. Terrell v. Cutrer, syndic, 367. 

42, Parol evidence is admissible to prove what occurred at the time of a judicial 
sale, or subsequently, in relation to a compliance with the terms of the sale. 

‘ Perkins v. Dickson, tutor, 413. 


VI. Loss or Destruction of Writings. 


43. Arts. 2258, 2259 of the Civil Code relate exclusively to written obligations, which 
have been either lost or destroyed. They are in derogation of the general prin- 
ciples of evidence, and will not be extended to cases not clearly within their pur- 
view. Slocomb and others v. Watkins, 214. 

44. A recognition, by the principal, of a deed executed by an agent whose procura- 
tion has been lost or mislaid, renders the deed valid ad initio; and where it sets 
forth the tenor of the original conveyance, the production of the latter will be un- 
necessary.. So, where the act of recognition emanates from a public officer, the 
successor of the one, who, in his official character, was authorized to make the 
original deed. Culliver v. Berge and another, 427. 

45. In an action on a contract, the original of which has been lost, it will be sufficient 
to allege the loss, and to state its contents, in the petition; proof of the loss, need 
not be offered previous to the trial. Townsend and another v. Caldwell, 453. 


VII. Presumptions. 


46. Where an order by the parish judge, granting an injunction from the district court, 
recites that it was made in the absence of the district judge, such absence will be 
presumed. Slanbrough v. Scott, sheriff, and another, 43. 
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47. In an act executed before a notary by a party who signs it by his mark, it is not 
necessary that it should appear that it was read or explained to him. It will be 
presumed, if he did not read it himself, that it was read to him by the notary. 

McDonough v. Fost, 295. 

48, When a bond has been executed by filling up a printed form, interlineations 
made in consequence of want of space to contain all the necessary writing, will be 
considered as sufficiently accounted for. The State v. Boisseau$and others, 388. 

49. The demand required to be made of an administrator, curator, or testamentary 
executor, before commencing suit against a succession, is in the nature of an ami- 
cable demand, and need not be proved, unless specially denied. 

Police Jury of St. Helena v. Fluker, adm’r, 389. 

50. It will not be presumed that an act of one of the Executive Departments, was per- 
formed without the concurrence of the President; and his directions in the pre- 
mises, or ratification of the act, need not be shown. In the performance of his 
constitutional duty to see that the laws are executed, the President acts generally 
through the Executive Departments; and the acts of these Departments must be 
considered as his, Culliver v. Berge and another, 427. 

51. Under a policy of insurance, which provided that if there should be any false 
swearing on the part of the assured, he should forfeit all claim to the policy, a 
failure by the latter to sustain his affidavit, by direct evidence, to the amount 
claimed, will not be considered as proof of his having sworn falsely, and thereby 
forfeit the insurance. In open policies, it is often extremely difficult to’prove the 
actual value of the goods lost; it suffices to show by testimony the great proba- 
bility of the truth of the affidavit; and in weighing this testimony, the character 
of the assured, as well as the credibility of the witnesses, must be considered. 

Marchesseau v. The Merchants’ Insurance Company of New Orleans, 438. 

52. Where it is not certified that the record contains all the evidence adduced on the 
trial, and the judgment purports to have been rendered on due proof of the plain- 
tiffs’ demand, it will be presumed that evidence was offered to satisfy the court, 
though the record does not otherwise show that any was produced. 

Fowler v. Smith and Husband, 448. 





See INTERROGATORIES, 2. 


VIII. Onus Probandi. . 


~ 53. Ordinary partners are not bound én solido for the debts of the partnership; nor can 
one partner bind the others unless authorized to do so, either specially, or by the 
articles of the partnership itself, or unless it be proved that the partnership was 
benefited by the transaction, and the burden of. proof rests on the party who seeks 
to be paid. Dumartrait, Adm’r, and others v. Gay and another, 62. 

54. Where the plaintiff sues as administratrix, and her capacity is denied, she must 
prove it, or be non-suited. Segrest, adm’x v. Hood, 108, 

55. On a rule to show cause wliy an order of arrest should not be dissolved, in a case 
in which property had been previously attached, proof of the insufficiency of the 
property attached will not be on the plaintiff, where its sufficiency was not made 
a ground of the rule to quash the arrest. 

New Orleans Canal and Banking Co. v. Comly, 231. 

56. The plaintiff, in a petitory action must make out his title before the defendant 
can be disturbed. Curraby v. Le Breton, curator,242. Hart andothers vy, Foley, 
378. Winchester v. Cain and another, 421. 
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IX. Admissions by a Party, or his Agent. 


57. A letter of one of the parties cannot be-used in evidence to prove only a particular, 
fact, and the rest of its contcnts, though relating to the same subject, be excluded ; 
the siatements mast be taken all together. 

Stanbrough, adm’r, v. Garrett, adm’r, 13. 

58. An allegation by defendant, on a motion for a new trial, that a witness testified to 
admissions made by him in an unsuccessful attempt to compromise, will be disre- 
garded, unless accompanied with an affidavit that he was ignorant of the eircum- 
stance at the time of the trial. Burke v. Brazeale and another, 73. 

59, A retiring partner will not be bound by any acknowledgments, in regard to 
goods delivered after the dissolution, made by his former partner. 

Clarke v. Jones and another, 78. 

60. An unauthorized admission made by an attorney in fact, will not bind his prin- 
cipal. Halphen, tutrix, v. Fuselier, 417. 

61. A judicial avowal or admission by an ancestor is as binding on his heirs, as it 
was on himself. Boatner v. Scott, 546. ‘ 

62. An admission made in the course of judicial proceedings, cannot be retracted to 
the prejudice of the adverse party. 1b. 


X. Admissibility and Sufficiency of Evidence under the Pleadings. 


63. An endorsement by the clerk of the court of probates on the petition of an ad- 
ministrator for the homologation of a tableau of distribution, that it was adver- 
tised on a certain day, is not sufficient proof of the publication of the advertise- 
ments required by law. 

Taylor’s adm’rs and’another v. Jeffries’ adm’rs, 1. 

64. Where in a suit against a land-holder for his proportion of the expense of work 
executed by the plaintiffs, under » contract with commissioners appointed by an 
ordinance of the police jury, the plaintiffs rely on an assumpsit of the defendant, 
proof of the appointment of the commmissioners will not be required. 

Mackin and others v. Rowley, 82. 

65. Actual possession of part of a tract of land, with title to the whole, is possession 
of the whole ; but the party alleging such possession must show fixed and certain 
boundaries to the tract, the whole of which he claims by establishing actual pos- 
session of apart, otherwise possession of a few acres might be extended to any 
number, according to the interest of the party. 

Gillard and others v. Glenn and others, 159. 

66. Ina suit for freedom by a person of color held as a slave in good faith and under 
a just title, proof that he had served as a seaman in a ship of war belonging to the 
United States for several years, that he had always passed for-a fice person, and 
that none other were ever received on such vessels, will n8t be sufficient; he 
must establish his freedom by positive proof. Jackson v. Bridges’ heirs,172, 

67. In an action for damage to plaintiff’s carriage by an omnibus belonging to the 
defendants, it is not necessary that the plaintiff should prove a legal title in the 
defendants to the omnibus; prima facie evidence of title, such as public reputation, 
will be sufficient, and for this purpose, a witness may be asked, whether the defen- 
dants were not generally reputed to be its owners. It will be for the latter to show. 
that they were not. Hart v. New Orleans and Carrollton Rail Road Co., 178. 

68. Where property has been attached, on an affidavit that the defendant had left the. 
state with the intention of never returning, his subsequent return will not alone 
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be sufficieiit to dissolve the writ, where circumstances render it probable that his 
original intention was not to return; otherwise, where nothing suspicious ex- 
isted, or where an intention to return was proved. 
New Orleans Canal aud Banking’ Co. v. Comly{231. 
69. The production of a receipt for a part of the rent, isa sufficient corroborating cir- 
eumstance to establish a verbal lease for any amount, previously proved by the tes- 
timony of one witness. Brandagee v. Fernandez and another, 260. 
70. Under the general issue, the defendant may show any fact tending to prove that he 
is not indebted to the plaintiff, as alleged in the petition. 
Bonnabel v. Bouligny, Sheriff, 292. 
71. An affidavit by a party, ‘ that the facts are true to the best of his knowledge and be- 
lief,’ is as positive in point of law, as if the words ‘to the best of his knowledge and 
belief? had been omitted. Jewell and others v. Jewell and others, 316. 


72. An affidavit should be so positive, that the party may be convicted of perjury in 
case of his swearing falsely. Jd. 

73. A renunciation of prescription may be proved on the trial, though not alleged in 
the petition. Such an allegation is unnecessary, for the plaintiff cannot know that 
prescription will be pleaded in the answer. Segond v: Landry, 335. 

74, Waiver of prescription may be proved by one witness, where the amount of the 
obligation is under five hundred dollars. 0. 

75. A married woman having the right toresume, at any moment, the administration 
of her paraphernal property, it is unnecessary to prove that she had the actual 
administration at the time that she expended a part, with her husband’s con- 
sent, in the purchase of other property, that act itself being one of adminis- 
tration. Terrell vy. Cutrer, syndic, 367. 

76. Where both parties claim under the same person, neither can dispute his title. 

Kemp and others v. Womack, 369. 

77. Where the demand in the petition exceeds five hundred dollars, but the amount in 
dispute has been reduced below that sum by pleas of prescription and res judicata, 
the testimony of a single witness, without corroborating circumstances, will suffice 
to establish the plaiutiffs’ claim for such reduced amount. 

Police Jury of St. Helenav. Fluker, adm’r, 389. 


78. Facts, appearing fromanterrogatories which a party had no right to propound, 
will not be noticed. Laville v. Hébrard, 435. 3 

79. To obtain a mandamus the applicant must allege and prove the duty required to 
be performed, and that he has been injured, or apprehends injury, or that he has 
been deprived of some legal right. Hatch v. City Bank of New Orleans, 470. 

80. In an action by the syndic of the creditors of an insolvent, against a former syndic 
to recover a balance due to the estate, evidence is inadmissible to prove payments 
to the creditors not sanetioned by an order of court. Such evidence, if admitted, 
would not be conclusive against the creditors, contradictorily with whom the 
claims, alleged to have been paid, must be proved, as well as their rank and 
privilege. Rodriguez, Syndic v. Dubertrand and another, 535. 


See APPEAL, 23, 24, 25, 33, 35. INTERROGATORIES. 


EXCEPTION. 


See PLEapINc. 
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EXCEPTIONS, BILL OF. 


Where the attention of the court has not been: drawn to a bill of exceptions in the 
record, either by the points filed, or on the first hearing of the case, it will not be 


noticed on a re-hearing. 
Petitpain v. Palmer and husband—On a re-hearing, 221. 


EXECUTIVE DEPARTMENTS OF THE UNITED 
‘STATES. 


It will not be presumed that an act of one of the Exeeutive Departments, was per- 
formed without the concurrence of the President; and his directions in the pre- 
mises, or ratification of the act, need not be shown. In the performance of his 
constitutional duty to see that the laws are executed, the President acts generally 
through the Executive Departments; and the acts of these departments must be 
eonsidered as his, Culliver v. Berge and another, 427. 


EXECUTOR. 
See Successions, III, IV. 


EXECUTORY PROCESS. 


1. Where one who has sold a tract of land and slaves, and received in payment from 
his vendee notes secured by mortgage on the property, takes back the land and 
gives up the notes with the exception of one equal to the value of certain slaves 
retained by Ifis vendee, which he endorses; on an application by the holder for 
an order of seizure and sale: held, that the vendor being personally liable for the 
debt, cannot be considered as a third possessor, and entitled to the notice required by 
the Code of Practice, art. 69. A third possessor is one, who not being liable for the 
debt, has the privilege of discharging himself by abandoning the mortgaged pre- 
mises. Duncan v. Elam, 135. 

2. Where on an application for an order of seizure and sale, the act of mortgage is 
annexed to the petition, which concludes with a prayer that the slaves mortgaged 
may be seized and sold, all the slaves mentioned in the mortgage may be included 
in the order of sale, though a part of them are not named in the petition. Jb. 

8. Onan application for an order of seizure and sale by the holder of a note endorsed 
by the defendant, and secured by mortgage on property sold by the latter to a 
third person, by whom the note was made, but subsequently reconveyed, proof 
of the recording of the original act of sale will not be necessary as against the 
defendant, he being owner and possessor of the property and personally bound for 
the debt. Jb. 

4, Where the price of a sale is payable in several instalments, for each of which a se- 
parate note has been given,secured by mortgage, the hypothecary action will lie for 
the whole price, immediately after the maturity of the first note; but the terms of 
the sale must be, cash for the first instalment, and the balance payable as the sub- 
sequent instalments respectively become due. McDonough v. Fost, 295. 

5. An order of seizure and sale is always granted ex parte; no previous notice is re- 
quired. The notice mentioned in art. 735 of the Code of Practice is not required 
to be given before the order of seizure and sale, but before the seizure is made ; the 
object of this notice is, to give the debior an opportunity of preventing the seizure 
by an application tothe judge. J. 
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6. Art. 3361 of the Civil Code, so far as it requires proof of the failure of payment 
to_entitle a party to an order of seizure and sale, is repealed by art. 63 of the Code 
Practice. Where the hypothecated property is in the hands of the debtor, and the 
creditor has, besides his hypothecary right, a title importing a confession of judg- 
ment, he may have the hypothecated property seized immediately, without any proof 
of failure of payment. Art. 63 of the Code of Practice dispenses with the neces- 
sity of putting the mortgagor in mora, before obtaining an order of seizure and 
sale, if such necessity ever existed. McDonough v. Post, 295. 

7. No other testimony is required to support an order of seizure and sale, than the 
authentic act containing the confession of judgment. Jd. 

8. Plaintiff mortgaged a slave to defendant, an attorney, to secure the payment of three 
hundred dollars, in consideration of his paying a debt of eight or ten dollars due 
by the former to a third person, and conducting a suit for him for the recovery 
of a tract of land. Defendant paid the debt, but took no steps towards instituting 
the suit. On an application to enjoin an order of seizure and sale obtained by the 
latter, injunction perpetuated, on the ground that the payment from the small- 
ness and uncertainty of its amount, ‘the pringjpal part of the consideration having: 
failed, would not authorize the resort to an order of seizure and sale; reserving 
to defendant his right to recover back the amount paid by him. 

Falcon v. Boucherville, 337. 

9. Though it may well be doubted, whether, in a regular hypothecary action, the party 
in possession is bound to give notice of the seizure to his vendor, as demand must 
be made of the principal debtor thirty days before resorting to the mortgaged pro- 
perty in the hands of a third possessor, which may be considered as sufficient 
notice, yet where the property is seized in the hands of the latter, under the de- 
cree of a court having no jurisdiction to order said seizure, ratione materiz, it 
will be his duty to resist such illegal process, or to notify his vendor. 

Landry v. Gamet, 362. 

10. No order of seizure and sale can be issued against a party, onan act purporting 
to be signed by an attorney in fact, where no power of attorney was exhibited, nor 
any authentic evidence of the subsequent ratification of the act was produced, at 
the time of applying for such order. An order illegally granted under such cir- 
cumstances, will be rescinded, though on the trial of a motion to dissolve an 
injunction obtained against such order, facts should be established, by oral evi- 
dence, amounting to a ratification by the principal of the act of the attorney. 

, Tildon v. Dees, tutrix, 407.. 


FATHER AND CHILD. 


1. One born in marriage will not be allowed to repudiate his own legitimacy. The 
right to repudiate or contest shis legitimacy belongs to the father alone, and can 
only be exercised by him, or his heirs, within a fixed time, and in certain cases, If 
this right is expressly or tacitly renounced by the father, it is extinguished, and can 
never be exercised by any one. Eloi v. Mader, 581. 

2. The legitimacy of a child born in wedlock, cannot be affected by the declarations of 
the mother. She has no right to disown a child, for maternity is never uncertain, 
She can only contest its identity. 16, 

3. The right to disavow a child (action en désaveu) is entirely distinct and different 
from that, which all parties, whose interest may be affected, have to contest the legi- 
timacy (contestation de légitimité,) of one in whose favor the legal presumption 
does not exist. Jd. 
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FIER] FACIAS. 


i. Where a sheriff is in possession of property seized under execution, he must be 

' considered a rightful possessor holding for the benefit of the plaintiff, until it is 
clearly shown that the property seized belongs to another than the defendant from 
whom it wastaken. Wafer v. Pratt, sheriff, und another, 41. 

2, The right of a third person to oppose an execution, is limited to the eases in which 
he owns, or has a privilege on the property seized ; and in the former case he must 
make out a clear title in order to arrest the sale. Jd. 

3. Where the amount made under a fieri facias has been paid by the sheriff to the 
plaintiff in execution, before notice of the purchase of the claim to the proceeds 
by a third person at a forced sale, he will not be responsible to the latter. 

Donohue v. Harding, sheriff, 69. 

4. Notice to a sheriff by a third person, not to pay over money made under an execu- 
tion to the plaintiff, will not render him liable, if given before the execution 
came into his hands. Jd. 

5. A sheriff who has levied an execution against one person on the property of an- 
other, will not be protected on an allegation that he acted to the best of his know- 
ledge in the discharge of his duty as an officer. He must take care not to seize the 
property of A. ona writ against B. Barney v. De Russy, sheriff, and others, 75. 

6. The purchaser of property sold under a fri fucias subject to a previous 
mortgage, will be responsible only for the amount of such mortgage, and any sur- 
plus he may have bid above that amount. -And where such previous mortgage ‘is 
revoked so far asa third person is concerned, and his claim declared to have pre- 
cedence on the proceeds of the mortgaged property, the amount due from the 
purchaser on account of the mortgage, will be first applied to the settlement of 
that claim, and the balance only will belong to the holder of the mortgage. 

Oliver and others vy. Stevens, sheriff, and another, 86. 


7. A sale of property under execution on a judgment from which no suspensive 
appeal has been taken, will divest the title of the owner, though the judgment be 
afterwards reversed. Williams v. Gallien, 94. 

8. A sale of property by the sheriff under an exccution, after the judgment has been 
satisfied, will give no title. 6. on 

9. Where a judgment has been rendered in favor of the plaintiff, the whule judgment, 
including the costs, is his property. He is supposed to have advanced, or to be 
liable for the costs; and the sheriff has no right, in violation of the orders of the 
plaintiff or his attorney, to sell the property seized, in order to secure their pay- 
ment. Sucha sale will be void. Jb. 

10. The right given by art. 686 of the Code of Practice, toa creditor having a privilege 
or special mortgage on property seized fora debt of which all the instalments 
are not due, of causing the whole property to be sold on terms of credit corres- 
ponding with the periods at which such instalments are payable, results fram the 
principle that every part of the property is mortgaged for the whole of the debt, 
the holders of the different instalments secured by the same mortgage being 
entitled to participate in the distribution of the proceeds. But it does not follow 
that the mortgagor, who is bound for the whole debt, notwithstanding the in- 
sufficiency of the property mortgaged, can, in an action by the holder of a note 
for the instalment already due, claim as a right that the property should be sold 
on such terms, especially when the proceeding is by an ordinary action. 

Florance y. Orleane Navé.zaton Company, 224. 
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11. Bail are not entitled to notice of a fieri facias, issued against their principal. 
. Valentine v. Christie, 298. 
12. Where property offered for sale under execution is mortgaged to secure the pay- 
ment of notes, not yet due, with the accruing interest, the purchaser must retain in 
his hands enough to pay such notes, with interest to the day of sale, not to the pe- 
riod of the maturity of the notes. | 
Firemen’s Insurance Company of New Orleans v. Gillingham and others, 303. 


13, A steamer having been seized and advertised for sale by the Marshal of the City 

Court of New Orleans, under several executions issued on judgments obtained in 

that court and in the courts of the associate judges, a creditor who had obtained a 

\ judgment against the boat in the District Court of the United States, paid to the 

Marshal the full amount of all the executions in his hands, with the costs, in order 

to release it from seizure, and place it in the possession of the Marshal of the 

United States under his judgment, notifying the Marshal of the City Court at the 

time, that his claim on the boat was a privilege of a higher order than those of the 

judgment creditors at whose suit it was seized. Ona rule by one of the latter to 

show cause why his claim should not be paid by privilege out of the funds in the 

hands of the City Marshal, the creditor who had obtained a judgment in the United 

States Court having intervened, and claimed to be paid by preference over all 

the other creditors. Held, that the boat not having beem sold, and the payment to 

. the City Marshal having been made avowedly to release it from seizure, and to 

enable the Marshal of the United States to take possession and sell, thus depriving 

the original seizing creditors of their recourse against the boat, the payment to the 

City Marshal must be regarded as a satisfaction of the executions in his hands, and 

the amount be distributed among the several seizing creditors in proportion to their 
respective judgments. Buckley v. McClosky and others, 312. 





14. Where the sheriff neglects to publish the advertisements required by law on the sale 
F of property under execution, the title of the debtor will not be divested. 
Bourg and others v. Monginot and others, 331. 
15. The prescription of five years, established by the act passed the 10th of March, 1834, 
and promulgated the 28th of April following, in favor of purchasers at public 
sales, runs from the day of sale; but where the sale was made before the passage 
of the act, preseription must be reckoned from the day of its promulgation. J. 


16. A bond taken in the name of the sheriff, ona sale, under execution, at twelve months? 
eredit, is for the benefit of the judgment creditors; hence the law requires, if there 
be several such creditors, that as many bonds be taken as may be necessary to de- 
liver to each party his just portion of the price. These bonds should be made out 
in the names of the different parties, among whom the price is to be divided. 

Burthe and another v. Bernard, 395. 

17, Where a single bond was taken, in the name of the sheriff, on a sale, under execu- 
tion, at twelve months’ credit, for the whole price of the property, which was sold 
free from all incumbrances, it represents the whole price, and belongs to the scveral 
parties interested, according to their rights in the property itself. Ib. 


18. A bond taken in the sheriff’s name,ona sale, under execution, at twelve months’ 
eredit, is in his hands only asa deposit. He has no property in it, which he can 
transfer to any other person than the party for whose benefit it was taken. Where 
such a bond has been assigned to a third person, the parties entitled to it will have 
the same remedies against the assignee, as against the sheriff, had he retained it 
and received the amount. Ib. 
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19. The Recordtr of Mortgages, having erased plaintiff’s mortgage, without his con- 
sent; and the sheriff having sold the land, seized at the suit of the plaintiff, at twelve 
months’ credit, and assigned to a third person the bond taken for the price.. Held, 
that plaintiff may look to the Recorder of Mortgages for indemnity, or to the pro- 
ceeds of the sale in the hands of such third person, at his pleasure. 

Burthe and another v. Bernard, 395. 

20. A salary for personal services, not yet due, cannot be seized under execution. 

Allen v. Arnouil, 399. 

21. Toentitle the vendor, under art. 2591 of the Civil Code, to consider as null an 
adjudication of property offered for sale for endorsed notes, the purchaser must 
be put in default by being required to name his endorser. 

Perkins v. Dickson, tutor, 413. 

22, Parol evidence is admissible to prove what occurred at the time of a judicial 
sale, or subsequently, in relation to a compliance with the terms of the sale. Jb. 

23. A fieri facias may. be issued while a debtor is imprisoned, or within the limits 
under a capias ad satisfaciendur; Comstock and another v. Créon, 528. 

24, A debtor, arrested on a capias ad satisfaciendum, having given security to keep the 
prison limits, the plaintiff, on discovering property, took outa fieri facias, and 
seized it, whereupon, the debtor made a voluntary surrender for the benefit of his 
creditors, which was accepted by the judge, and on the same day broke the 
limits; when, all proceedings having been arrested, the feri fucias was returned; on 
the opposition of plaintiff, the surrender was rejected; and the latter, having aban- 
doned his fiert facias, sued the security on his bond. Held, that the feri facias 
was legally issued, and gave alien on the property; that the surrender having 
been set aside, the plaintiff might have proceeded to make his money; and that 
by neglecting to do so, the surety was released. Ib. 


25. A mortgage creditor, who buys the property subject to his mortgage, cannot be 
compelled to pay the purchase money, which he is entitled to receive by 
preference. Rodriguez, syndic, v. Dubertrand and another, 535. 

26. Where property has been seized under a fiert facias before the return day, the 
sheriff is not obliged to return: the writ at any particular time, unless he has sold 
the property; where the property has not been sold, he may finish vin he has 
commenced, though the return day have expired. 

+» Black v. Catlett and another, 540. 

27, Where a feri facias, under which property has been seized, is ordered by the 
plaintiff to be returned into court before the property is sold, the proceeding 
under the writ will be considered to have been abandoned by the plaintiff, the 
sheriff will be released from any obligation to keep the property, and the defend- 
dant may demand its restoration. To enable the plaintiff to sell the property, an 
alias fieri facias must be issued, a new seizure be made, and new notice be 
given. Jb. 

See InTERROGATORIES, 13. 


FORTUITOUS EVENT, 
See Sate, 20. 


FRAUD. 
See Insonvency, 15, 16. Saxe, 29, 30. 
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FREEDOM. ° 


In a suit for freedom by a person of color held as a slaye in good faith and under a 


_ 


= 


4. 


1. 


2. 


just title, proof that he had served as a seaman in a ship of war belonging to the 
United States for several years, that he had always passed for a free person, and 
that none other were ever received’ on such vessels, will not be sufficient; he 
must establish his freedom by positive proof. Jackson v. Bridges’ Heirs, 172 


HEIR. 
See SucceEssions. 


HIRED LABORERS. 


. Where a laborer hired for a certain time, is discharged by his employer before the 


time for which he was engaged has expired, without any serious ground of com- 
plaint, he will be entitled, under art. 2720 of the Civil Code, to the whole amount 
of wages he might have claimed had the full term of his service arrived. This 
right acerues as soon as he is discharged ; and the fact that he engaged his services 
immediately after to another employer, for the remainder of the term, cannot affect 
his right to recover the full amount from his first employer. But art. 2720 speaks 
only of the wages due to the laborer, and should not be extended to any thing else, 
as to an allowance for board, lodging,&c. Shea v. Schlatre, 319. 
Drunkenness in a laborer, hired for a certain term, is a sufficient cause of dismissal, 
without any stipulation to that effect in the contract. 
Nolan v. Danks and another, 332. 

A laborer, discharged by his employer, for good cause, before the expiration of his 
term of service, is entitled to recover his wages up to the time of his discharge. 
Art. 2719 of the Civil Code, which provides that the laborer may leave his em- 
ployer, or the employer may discharge his laborer, for good cause, before the 
expiration of the term of service, pronounces no forfeiture against the party 
giving the other just cause of complaint. Jb. 
Art, 3499 of the Civil Code, which prescribes the action of workmen and laborers 
for their wages after one year, does not apply to an action by workmen, for spe- 
eific work, done under a written contract. 

Townsend and another v. Caldwell, 433. 


HUSBAND AND WIFE. 


I. Paraphernal Property. 
Il. Of the Community. 
III. Contracts of the Wife. 
IV. Separation of Property. 


I. Paraphernal Property. 


Parol evidence is admissible to prove that slaves, purchased by a married woman, 
were paid for out of her paraphernal funds, though not so stated in the act of sale. 
Such evidence is not repugnant to the deed. Terrell v. Cutrer, syndic, 367. 

A married woman having the right to resume, at any moment, the administration 
of her paraphernal ‘property, it is unnecessary to prove that she had the actual 
administration at the time that she expended a paft, with her husband’s con- 














INDEX. 631 


sent, in the purchase of other property, that act itself being one of adminis- 
tration. Terrell v. Cutrer, syndic, 367. : 

S$. A wife’s right to reinvest the proceeds of paraphernal property sold by her, is but 
a corrollary of her right to administer, or to sell, or otherwise alienate it. Such 
contracts may be made by act sous seign-privé; no law requires that they should 
be made by authentic act. Jb. 

4. A widow has a right to recover her paraphernal estate, independently of any settle- 
ment of the community. She cannot be charged with her share of particular 
debts due by the community, but only with the final balance, on a settlement of 
the estate, in case she has, either tacitly or expressly, accepted the community. 

Jeaudron and husband v. Boudrauz, tutor, €9c., 383. 


II. Of the Community. 


5. Where the community has been dissolved by the death of the husband or wife, the 
survivor, with the heirs of the community, become co-proprietors of the estate ; 
and where the surviving partner retains possession he becomes the negotiorum ges- 
tor of the heirs. Griffin, tutor, v. Waters, 149. 


6. Where the wife retains the administration of her paraphernal estate, and the title 
is taken in her name, either as a purchase with funds which she administers without 
the assistance of her husband, or as a dation en payement made to her by a debtor 
of a separate and paraphernal claim, the property remains paraphernal, and does 
not fall into the community of acquéts. Terrell v. Cutrer, syndic, 367. 


7. Though the interest of the wife, or of her representatives, in the property of the 
community, attaches at the dissolution of the marriage, subject to their right of re- 
nouncing and of being exonerated from the payment of the community debts, they 
can claim nothing of the acquéts until the debts of the community are 
paid. Hart and others v. Foley, 378. 

8. An adjudication to the surviving partner, of the whole of the community property en- 
cumbered with its debts, is void ; no such adjudication can be made before a liqui- 
dation of the community, showing the real amount of the acquéts, and of 
the property owned incommon. Ib. 

9. The community is dissolved by the death of one of the spouses; and the survivor and 
the heirs of the deceased, are each seized of one undivided moiety of the property, 
subject to the payment of the debts. Jb. 


10. A creditor who wishes to hold the heirs of the wife responsible for a community 
debt, must join them in his suit against the husband, for the latter no longer repre- 
sents the community. Jb. 


11, A notary, commissioned by the judge of the Court of Probates to make the partition 
of community property, is the ministerial officer of the court; and on his certificate 
of a refusal by the party in custody of the property to produce the same, a distringas 
may be issued to enforce acompliance. Stewart v. Pickard and others, 415. 


12. Errors or irregularities, in a partition of community property made under the 
authority of a Court of Probates, may be corrected by opposition to the homologa- 
tion of the partition. Jb. 

13. Plaintiff having obtained a decree for separation of property from her husband, 
purchased a slave in her own name. Five months after the decree, the slave was 
seized at the suit of créditors of the husband; and seven months after the seizure, she 
took out execution against her husband, The creditors alleged that the slave was 
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seized in the possession of the husband, and was paid for by money furnished by 
him ; and no evidence was offered to disprove these allegations. Held, that an at- 
tempt to exeeute the decree of separation after such a length of time, could not 
affect the rights of the judgment creditors; that the deeree was forfeited, and the 
community not dissolved; that the property having been purchased in the name of 
one of the spouses, belonged to the community, and was liable to seizure for the 
debts of the husband ; and that there was no necessity for the creditors to institute 
a direct action against the wife, to annul the sale. Bertie v. Walker; sheriff, 431; 


* III. Contracts of the Wife. 

14, A wife not separated in property from her husband, cannot bind herself jointly 4 
with him, either as drawer or endorser of a note, for a debt contracted on account , 
of the community during the marriage. Martin, ex’r. v. Drake and husband, 218. 

15. A note drawn by a wife not separated in property, to the order of her husband, 
and engorsed by him, is void; the latter cannot enforce its payment, nor transfer 
by endorsement any right to a third person to enforce it. 1d. 

16. A note drawn by a wife, payable to her husband, is absolutely null and void in 
the hands of the latter; no law recognizes any obligation of the wife to the hus- 
band, resulting from any contract between them. But where such note has 
been endorsed by the latter to a third person, it will bind the endorser. 

Petitpain vy. Palmer and husband, 220. 


Iv. Separation of Property. 
17. A decree, for the separation uf property, obtained by the wife, whatever may be its 
terms, does not render the parties separate in property. It entitles her to a sepa- 
ration, but will be forfeited and wi:hout effect, if not followed by a prompt and dona 
Jide execution of the judgment, either by the payment of the rights and claims of the 
wife, so far as the estate of the husband can meet them, made to appear by authentic 


act, or by an uninterrupted suit to obtain such payment. 
Bertie v. Walker, sheriff, 431. 


V. Suits by or against a Wife. 

18. An appeal, by a married woman, from a judgment rendered against her, taken 
in her name alone, and without being authorized by her husband or the court, will 
be dismissed. Gorman v. Berghans, 230. 

19. The authorization required to enable a married woman to appeal from a judg- 
ment rendered against her, must be proved by other evidence than the allegations 
of the wife, or of her counsel. Gorman v. Berghans, 468. 


HYPOTHECARY ACTION. 
See Executory Process. 


IGNORANCE OF ‘THE LAW. 
Every one is bound, at his peril, to know the law applicable to his case; if he mis- 
apprehend it, he must take the consequences. He cannot make his own mistakes 
a ground to defeat the legal rights of others, 
Oliver and others v. Stevens, sheriff, and another, 86. 


IMPROVEMENTS. 


Workmen, or others having a privilege on improvements erected on ground on 
which the vendor has a mortgage, cannot cause such improvements to be sold se- 
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parately from the ground on which they stand; they must be sold together, in 
order that the highest price may be obtained, to be divided between the parties, ac- 
cording to appraisement—the proceeds of the improvementsto the parties having a 
privilege on them, and any ‘surplus, with the price of the land, to the vendor. 
McDonough v. Le Roy, 173. 


IMPUPATION OF PAYMENT. 
See PayMEnNt. 


INJUNCTION. 


4, On an application for an injunction to the District Court, in the absence of the 
judge, the petition must be addressed to the judge of that court, and not to the 
Parish judge, though the latter be applied to, under the act of 1835, to grant it. 

Stanbrough v. Scott, sheriff, 9 another, 43. Wadsworth v. Harris & another, 96. 

2. It is not necessary in granting an injunction that the judge should state in his order 
into what coart it is to be made returnable. It is the duty of the clerk, to issue the 
writ according to law. Stanbrough v. Scott, sheriff, and another, 43. 

3. It will be no objection to an injunction bond, that it was dated before the petition 
for the injunction was filed. It is enough that it be of sufficient amount, with sol- 
vent sureties, and such that the party, in whose favor it is given may maintain an 
action upon it. Jb. ; 

4. Where an order by the Parish judge, granting an injunction from the District 
Court, recites that it was made in the absence of the District judge, such absence 
will be presamed, 1b. 

5. The act of 25th March, 1831, relative to injunctions, is one of great severity, and 
must be rigorously construed. It applies only where judgments have been en- 
joined ; in all other cases, the parties must be left to their action on the bond. 

Griffin v. Cotten, 142. 

&. Mere irregularity, is not enough to obtain an injunction; injury to the applicant, 
or apprehension of injury, must be shown. 

Hatch vy. City Bank of New Orleans, 470. 


; INSOLVENCY. 


I. Meeting of Creditors, and Stay of Proceedings. 
II. Appointment, Powers, and Responsibility of Syndics. 
Ill. Absent Creditors. 
IV. Opposition to the Surrender. 
V. Interest of Insolvent in Property Surrendered. 
VI. Distribution of Proceeds. 


I. Meeting of Creditors,and Stay of Proceedings. 

1. The return of service of a summons to attend a meeting of the creditors of an in- 
solvent who has surrendered his property, should be made by the sheriff as in the 
case of an ordinary citation; but where, by the neglect of the latter, no return has 
been made, third persons will not be allowed to suffer, but a return will be ordered 
to be made nunc pro tunc. McCormick v. Broadwell, 165. 

2, After a stay of proceedings no judicial process can be issued at the suit of any 
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creditor placed on the schedule of the insolvent and notified of the failure, 
either against such insolvent, or his bail. McCormick v. Broadwell, 165. 


II. Appointment, Powers, and Responsibility of Syndics. 


3, The syndic of the ereditors of an insolvent cannot appeal from a judgment, estab- 
lishing the privileges of the creditors with regard to each other. The estate is 
not aggrieved by such a judgment; it affects only the individual rights of the 
creditors. Kohn, syndic, and others v. Wagner and another, 275. 


4, Where the creditors of an insolvent, having voted for two persons as joint syndics, 
remain silent while one of the two procures himself to be recognized by the court 
as sole syndic, sells the property of the estate, completes his administration, and 
files his accounts, and a final tableau of distribution, which is homologated without 
opposition, they will be considered as having ratified his acts, and will be bound by 
their silence. Smith and another v. De Lalande and another, 384. 


5. A contract made by the syndic of the creditors of an insolvent with counsel, to 
pay acertain sum for professional services for the benefit of the estate, is not 
conclusive upon the creditors, who may oppose the allowance, and reduce the 
amount, if exorbitant. Such allowance should be in proportion to the number 
and importance of the suits prosecuted or defended, and to the other professional 
services rendered ; and will form a charge upon the creditors. 


Girard and another v. Their Creditors, 455. 
6. Wherever his domicil may be, a syndic of the creditors of an insolvent is always 
amenable to the court under whose authority he was appointed, and to whom he 
is accountable for his administration. By accepting the appointment, he waves 
any right to except to the jurisdiction on the score of domicil. So, where a syndie 
has been removed, an action against him fora balance due to the creditors, is 
properiy brought before the court seized of the concurso. 
Rodriguez, syndic, v. Dubertrand and another, 535. 


7. In an action by the syndic of the creditors of an insolvent, against a former syndic, 
to recover a balance due to the estate, evidence is inadmissible to prove payments 
to the creditors not sanctioned by an order of court. Such evidence, if admitted 
would not be conelusive against the creditors, contradictorily with whom the 
claims, alleged to have been paid, must be proved, as well as their rank and 
privilege, Jb. 

8. In an action by the syndic of the creditors of an insolvent, against a former syndic, 
by whom payments had been made, before the act of the 13th of March, 1837, to 
the creditors of the estate without an order of court, but without fraud ; held, that 
the defendant should be allowed an opportunity to prove, contradictorily with the 
ereditors, that he had discharged debts due by the insolvent, and that in so doing 
he did no injury to the creditors still unpaid, whieh can only be done on the filing 
of a tableau of distribution by the new syndic; and judgment against the latter 
for the whole amount received as syndic, with a stay of execution on giving se- 
curity for the payment of any balance which it may appear, on ‘the filing of the 
final tableau of distribution by the new syndic, that he has no right to retain. Jb. 


9. The penalties imposed by the act of 13th March, 1837, amending the act relative to 
the voluntary surrender of property, are only applicable to cases arising subse- 
quent to its promulgation. Jb. 


10, The syndic of the creditors of an insolvent is entitled to a commission on the 
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proceeds of the sale of the mortgaged property, thoigh purchased by the mort- 
gagee, who retains the price in discharge of the mortgage claim. 
a Maxan v. His Creditors, 560. 
11. The syndic of thé @reditors of an insolvent is entitled to the same commission 
where the cession of property was made by a creditor in actual custody, as in 
cases of voluntary surrender under the act of 1817. Ib. 


III. Absent Creditors. 


12, The compensation allowed to counsel appointed to represent the absent credi- 
tors in cases of insolvency, is in-no case to be paid by the mass of creditors. The 
@ act of 1817, which provides that such compensation shall be at the rate of five per 
cent on the amount recovered for the absent creditors, to be deducted from such 
amount, and that it shall not exceed the sum of two hundred and fifty dollars, is 
not repealed by the 3164th article of the Civil Code. 
y Bijotat v. His Creditors, 272. 
13. In all cases where compensation is to be computed by a per centage, and no sum 
is realized by which it is to be borne, the compensation fails. Ib. 


IV. Opposition to the Surrender. 


14, Where on an application by an insolvent for a discharge from custody under the 
act of 25th March, 1808, the circumstances of the case induce the belief that the ap- 
plicant, who was a merchant, had kept books or accounts which he has not surren- 
dered, and no good reason is shown for not producing them, his petition will be 
rejected. Salzman v. His Creditors, 169. / 

15. Where one of the creditors of an insolvent, has within the ten days following the 
appointment of the syndic, opposed his application for the benefit of the laws rela- 
tive to the voluntary surrender of property, on a charge of fraud, and the debtor, 
by failing to answer the interrogatories propounded to him by the opponent, has 
established the charge, the latter will not be allowed to discontinue his opposition, 
which may be prosecuted, by any creditor, though he may not have opposed the 
surrender within the ten days. Robinson v. His Creditors, 452. 

16. Where an insolvent debtor, who has applied for the benefit of the laws-relative 
to the voluntary surrender of property, has, subsequently to his application, done 
any act which amounts to a fraud upon his creditors, and which could not, from 
the time when it was done, have been presented in an opposition filed within the 

FE ten days following the appointment of the syndic, he may be opposed after the 
expiration of the ten days. Jb. 


V.. Interest of Insolvent in Property surrendered. 


17. An insolvent, who has surrendered his property to his creditors, is interested that 
the estate should be legally disposed of, in order, in case of its insufficiency to pay his 
debts in-full, to diminish as much as possible the balance that may remain due, or, 
in case of its sufficiency, to preserve for himself whatever may be left after the cre- 
ditors have been satisfied ; but this interest is not a real one, in any part of the pro- 
perty ceded. Smith and another v. De Lalande and another, 384. 

18. A debtor who has surrendered his property to his creditors, cannot, after the pro- 
ceedings in insolvency have been closed, interfere and set aside a sale, by the syndic, 
of property in the hands of an innocent purchaser. Jb. 
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VI. Distribution of Proceeds. 


19. Where the amount applicable to the payment of the law charges privileged 
against the estate of an insolvent, is insufficient to pay.the whole, they must be 
paid pro rata. Garretson v. His Creditors, 445. » He 


INSURANCE. 


1. In an action ona policy of insurance, an allegation in the petition that the defen- 
dants were legally put in default, will be sufficient, withcut expressly alleging a 
eompliance in detail with the provisions of the policy, wheve such compliance is 
proved on the trial. - 

Mason v. The Lowisiana State Marine and Fire Insurance Co., 192. 


2. The contract of insurance is, essentially, one of indemnity ; and this indemnity must 
be adjusted on the principle of replacing the insured, as near as may be, in the si- 
tuation he was in at the commencement of the risk. The amount of insurable 
interest is the market value of the articles at the time and place of the commence- 
ment of the risk; and where they have been purchased near that time and place, 
the cost to the assured is the most satisfactory, though not the only criterion of 
their value. 

Marchesseau v. The Merchants’ Insurance Company of New Orieans, 438. 


$. Under a poliey of insurance, which provided that if there should be any false 
swearing on the part of the assured, he should forfeit all claim to the policy, a 
failure by the latter to sustain his affidavit, by direct evidence, to the amount 
claimed, will not be considered as proof of his having sworn falsely, and thereby 
forfeit the insurance. In open policies, it is often extremely difficult to prove the 
actual value of the goods lost; it suffices to show by testimony the great proba- 
bility of the truth of the affidavit; and in weighing this testimony, the character 
of the assured, as well as the eredibility of the witnesses, must be considered. Ih. 


INTEREST. 


1. Where a note is made payable at a future period, with interest from date if not 
punctually paid, such interest is in the nature of a penalty for not punctually per- - 
forming the principal obligation, and the failure to do so must be strictly proved, 
to entitle the plaintiff to recover the additional interest. Where such a note 
was payable at a particular place, proof that it was presented and demand 
of payment made at such place ‘after it fell due,’ will not entitle the holder to 
recover the additional interest. Glover and others v. Doty, 130. 


In an action ona note, not protested at maturity, where the defendants have not 
been put in default before suit, and there is no evidence of any promise to pay 
interest, it will only be allowed from judicial demand. 

Pawling v. Houwren and others, 229. 


i) 


. The penalty, provided by the twentieth section of the charter of the New Orleans 
Canal and Banking Company, which declares that if the company shall suspend 
or refuse to pay any of its notes, deposits, or other obligations in specie, that the 
party may recover interest at twelve per cent a year from the time of such suspen- 
sion or refusal, cannot be recovered without a demand and failure to pay on the 
part of the company ; and such interest can only be recovered from the time of 
the demand and failure. Bartlett v. New Orleans Canal and Banking Oo., 543. 
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INTERLINEATIONS. 
See Ban, 3. 


INTERPRETATION. 


1. The act of 25th March, 1831, relative to injunctions, is one of great severity, and 
must be rigorously construed. It applies only where judgments have been en< 
joined; in all other cases, the parties must be left to their action on the bond. ° 

Griffin v. Cotten, 142. 

2. In the construction of a statute, effeet must be given, if possible, to every part. 

City Bank of New Orleans v. Huie, 236. 

3. The law authorizing the redemption of lands sold for taxes, will be interpreted 
liberally. Winchester v. Cain and another, 421. 

4. Where there is any ambiguity in a judgment, it must be understood with refer- 
ence to the verdict on which it is based, and which it must follow. 

Black v. Catlett and another, 540. 


INTERROGATORIES. 


I. Zo Parties to the Action. 
Il. To Third Persons under a Fieri Facias. , 


I. To Parties to the Action. 


1. Interrogatories by defendant to the plaintiff, though sworn to be material to the de- 
fence, will be struck out, when evidently propounded only for delay. 

Parker v. Hewitt, 11. 

2. A manifest evasion by a party toa suit to answer the interrogatories propounded to 
her, creates a violent presumption that a true and direct answer would destroy 
her claim, and amounts to such a neglect or refusal as will authorize the court to 
take them for confessed. Knight v. Murchison, 31. 

3, On a rule againsta party to show cause on a certain day, why the interrogatories 
propounded to her by the plaintiff, should not be answered or taken for confessed, 
the court may, on failure of the party to appear or answer, make the rule 
absolute, and order the interrogatories to be taken for confessed at once, and with- 
out any further delay. Jb. 

4. On a question whether due diligence has been used to answer the interrogatories, 
the decision of the judge below will not be interfered with, unless clearly 
erroneous, Ib. 

5. Where a party residing abroad comes into our courts in the prosecution of his 
rights, he is in contemplation of law present like other suitors residing in the state, 
and is subject to the same rules and obligations; and where interrogatories are pro- 
pounded to him, it is the duty of his counsel to take notice of them, and, as he is un- 
der a legal obligation to answer, and it is for his convenience that a commission 
issues, he must take the necessary steps to comply with the Jaw in such a manner 
that his answers may be used as evidence in the cases It is not for the party calling 
for the answers, to take out a commission, or to incur the trouble and expense of at- 
tending to its execution. Clarke v. Jones and another, 78. 


6. Where interrogatories are propounded to a party toa suit not residing in the parish, 
reasonable time should be allowed him to answer; and if suflicient time has not 








638 INDEX. 


been allowed, the party wishing to use the answers as evidence, must move for a 
i continuance, or they will be considered as waived. 
i Clarke v. Jones and another, 78. 
7. Where an absent party to whom interrogatories were addressed, appears to have 
Hh honestly intended to comply with what was required of him, his adversary, who 
has, by a technical objection, excluded the testimony which he had himself called 
* for, will not be allowed to avail himself of such an irregularity, to have the in- 
terrogatories taken for confessed. He should be satisfied to exclude them as évi- 
dence against himself. Jd. 
8. A supplemental petition containing no new allegations, and filed for the sole pur- 
pose of propounding interrogatories, to which the defendant has neglected to an- 
| swer after sufficient time, may be withdrawn, by leave of the court, after the case 
Wo has been called for trial. Mackin and others v. Rowley, 82. 


9. In a suit against a corporation the individual stockholders are not cited, but only 





those agents or officers whom the law designates as managers of its affairs ; such 
stockholders do not oecupy the position of actual defendants, who must be interro- 
gated on facts and articles, but may be summoned by the opposite party as wit- 
nesses to testify against their interest. 

Hart vy. The New Orleans and Carrollton Rail Road Co., 178. 


10. One who wishes to probe the conscience of his adversary, must bring himself 
strictly within the exception established by law to the rule which excludes a party 
from testifying in his own case. Martin v. Wright, 299. 

11. A party to a suit can only be examined by interrogatories annexed to the petition 
or answer, unless with his consent. He may object to being verbally examined on 
the trial. Ib. 

12. Where one of the parties to a suit is called upon to be sworn and examined on . 
the trial, without any specific interrogatories having been previously propounded 
to him, he must be considered as called upon as any other witness, and be allowed 
to testify generally. Where the other party desires to confine his examination to 
certain facts, he must pursue the course pointed out by law for examinations on 
facts and articles. 0. 


Il. Zo Third Persons under a Fieri Facias. 


13. The proceeding under the 13th sec. of the act of the 20th of March, 1839, authoriz- 
ing a plaintiff to propound interrogatories to third persons touching any property in 
their possession belonging to the defendant, or any debt which they may owe to 
the latter, was intended to enable the plaintiff to get at property belonging to the 
defendant, in the possession of third persons; but it cannot be used as a substitute 
for a direct revocatory action, the object of which is to test the validity of titles to 
property in the possession of such third persons. The latter cannot be deprived, 
by such a proceeding, of any advantage, or means of defence, they would have in 
a direct action against them. Laville v. Hebrard and another, 435. 

a4 78. Facts appearing from interrogatories to third persons, which a party had 
| no right to propound, will not be noticed. 0. 


JUDGMENT. 


* 1. Any objection to the amendment of a judgment, on the ground that the answer of 
appellee requesting it, was not filed three days before that fixed for the trial, as 
required by art. 890 of the Code of Practice, will be considered to have been waved, 
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where the case was fixed by the appellant before the expiration of the three days 
allowed for filing theanswer. Griffing, Adm’x, v. Caldwell and others, 18. 

2. In doubtful cases the conclusion should be in favor of the party who strives to avoid 
a loss, rather than in favor of one who seeks a gain. Bronaugh v. Neal, 23. 

3. Where judgment has been rendered fora sum exceeding, by however small an 
amount, that claimed in the petition, it must be reduced to the amount prayed for. 

Gasquet and others v. Veeder and anothe~, 68. 

4. Where, by agreement between the parties, a judgment has been confessed, on 
an express stipulation of certain conditions as to the time and manner of its 
execution, the conditions will be obligatory. 

Manadue v. Franklin and another, 122. 

5. Where the circumstances authorize it, a court may, in rendering judgment in favor 
of a party, make its execution dependant cn the condition of the production of 
books and papers in the possession of the latter. 

. Ticrnan v. Vurrah and another, 443. 

6. Where a judgment has been obtained against a party, ina case not expressly in- 

cluded among those in which the Code of Practice prescribes that an action of 

nullity will lie, and he shows that he will sustain real injury unless he can obtain 
relief, which cannot be had on appeal, and the case presents fucts on which, in 
the other states of the Union, a court of equity would interfere, relief may be 
granted ; but not unless the applicant state particularly and specially the nature of 
the defence, and the facts on which he seeks relief, and prove that he has been guilty 
of no /aches. It will not suffice,to allege that he has a good and valid defence to 

the action. Chinn v. First Municipal'ty ef New Orleans, 523. 

. Where there is any ambiguity in 1 judgment, it must be understood with reference 

to the verdict on which it is based, and which it must follow. 

Black v. Catlett and another, 540. 

Action to rescind the sale of a tract of land ; verdict for the plaintiff for the land, 

and in favor of defendant and reconvenor for the pu.chase money; and decree 

accordingly, declaring the land to be the property of the plaintiff, and ordering 
the defendant to put him in possession, on his paying the purchase money: Held, 
that the decree contains two distinct judgments, one in favor of the plaintiff for 
the land, and the other for the defendant for the price; that the right to have it 
executed is reciprocal ; and that both parties must be placed on the same footing; 
and that the defendant may take out an execution for the price, though the plaintiff 

may not have demanded the execution of the judgment in his favor. 0. 

9. Where a judicial tribunal of another state has acted finally on a case, the legal 
presumption is that every thing has been done according to law: and the judgment 
will be evidence between the parties, Jordan v. Black, 575. - 

10. A question decided by a competent tribunal of another state, after due proceedings, 
will not be examined into by the courts of this state. 6. 


“I 


= 


See Appeat, XI. Successions, 4, 5. 


JUDGMENT, INTERLOCUTORY. 
See AppeEAL, l, 5, Ve 


JURY. 


1. The withdrawal of a juror from sickness, or other cause, produces at once a mis- 
trial, and his place cannot be supplied but by consent, Prentice v. Chewning, 71. 
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2. Where after the trial has commenced, a juror has been withdrawn, and anew one 
sworn by consent, either party, or the juror himself, has a right to require that the 
witnesses shall be examined de novo. It will not be sufficient that the evidence 
which had been reduced to writing, bereadtohim. Prentice v. Chewning, 71. 

3. The court may, ex officio, order a trial by jury, whenever, in its opinion, the case 
requires it. Burke v. Brazeale and another, 73. 


4, The assessment of damages is the peculiar province of a jury. When excessive, 
relief will be granted, but a strong case must be made out to justify the interfe- 
rence of the appellate court. Barney v. De Russy, sheriff, and others, 75. 


5. A jury may be prayed for in a supplemental answer ; but it will bein the discre- 
tion of the conrt to permit such answer to be filed. It will be properly rejected 
where the jurors summoned for the term have been discharged, and allowing a 
jury would delay the triala whole:term. Hooper v. Hyams, Executor, 90. 

6. The verdict of a jury will not be disturbed, where it does not appear that the judge, 


from whom a new trial was asked, erred in refusing it. 
Mason v. Louisiana State Murine aud Fire Insurance Co., 192. 





7. The verdict of a jury on a question of fact, will not be disturbed unless clearly 
wrong. Caldwell y. Cogswell and another, 554. 


LEASE. 


1. Where a landlord, instead of resorting to the means provided by law for obtaining 
payment of his rent and possession of his premises, takes upon himself, without 
authority, to remove the property, and to turn out the family of his tenant, he will 
be liable in damages ; and it will be no excuse, that such removal was effected with- 
out violence or injury. Thayer v. Littlejohn and others, 140. 


2, The production of a receipt for a part of the rent, isa sufficient corroborating cir- 
cumstance to establish a verbal lease for any amount, previously proved by the tes- 
timony of one witness. Brandagee v. Fernandez and another, 260. . 

3. The right of the lessor over the products of the estate, or the movables on the place 
leased, is of a higher nature than mere privilege. The latter is enforced only 
on the price of the movables to which it applies ; it does not enable the creditor to 
take, or to keep the effects themselves. The lessor, on the contrary, has a” right of 
pledge on them; and may seize and retain them, until he is paid. 


Garretson v. His Creditors, 445. 

4. The privilege of the lessor on the products of the estate, or on the movables on the 
place leased, has a preference over all other privileged debts, such as expenses of 
the last illness, law charges, and others having a general privilege on the movables. 
The charges for selling the movables subject to the lessor’s privilege, must be 
paid before the rent, as they are necessary to procure the means of paying it; and 
so of the funeral expenses of the debtor and his family, where there is no other 
source from which they can be paid. 1d. 


LEGITIMACY. 
See FaTHEerR AND CHILD. 


LEVEES. 
See Roaps anp LEVEES. 
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LITIGIOUS RIGHT. 


One against whom a litigious right has been purchased, may be released therefrom by 
paying the transferree the real price of the transfer, with interest from its date. 
Winchester v. Cain and another, 421. 


LOST WRITINGS. 
See Evipence, VI. 


LOUISIANA. 
See Treaty or San ILDEFONsO. 


MANDAMUS. ’ 

1. Where part of the directors of a bank exclude one of their number from the pri- 
vilege of examining the discount book, to which all the rest have access, on the 
ground that he is hostile to the institution, and will use the information he may 
obtain to its injury, a mandamus will lie to enforce the right, which is essential to 
the discharge of his duties as a director. 

Hatch v. City Bank of New Orleans, 470. 

2. To obtain a mandamus the applicant must allege and prove the duty required to 
be performed, and that he has been injured, or apprehends injury, or that he has 
been deprived of some legal right. J. ‘ 

3. Under the Code of Practice the powers of the courts of this state as to issuing 
writs of mandamus, are more extensive than those of the tribunals governed by 
the common law. 0, 

4, Under art. 831 of the Code of Practice, a mandamus may be issued where the 
party has other means of relief, if the slowness of the ordinary legal forms is 
likely to produce great delay and defeat the ends of justice, as well as in cases 
where there is no other specific remedy. Jd. 

5. The books of a corporation are evidence of the acts and proceedings of the body, 
and, with respect to the corporators, are public. They are common evidence, 
and each individual having a legal interest in them, hasa right to inspect, and 
to.use them as evidence of his rights. But a mandamus will not be issued to 
compel the keeper of such books to allow an inspection, or the taking of copies, 
unless a clear right be shown, and some just or useful purpose isto be effected. Jd. 


MILITARY SITES. 

1, The act of Congress of the 3rd of March, 1819, authorizing the sale of certain 
military sites, did not confer an authority personal to the Secretary of War then 
in office; the power conferred was given to the Department of War, to be ex- 
ercised under the discretion of the President of the United States. Nor is it 
material whether the acts authorized by it, were executed by the Secretary him- 


self, or by some officer acting” under his authority. 
Culliver v. Berge and another, 427. 


2. An exchange of a military site for other land, is valid as a sale, under the act of 
the 3rd of March, 1819, authorizing the sale of certain military sites. An ex- 
change is, in effect, but a double sale. 0. 


MINOR. 


1. A compromise by a tutrix will not be binding on the minor, unless subsequently 
ratified by the latter.  Vantz v. Wyatt and others, 10. 
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2. It is the duty of an executor, when rendering his accounts, to disclose the name of 

the heir to the succession, and to require that he be cited through his tutor or un- 
der tutor. Bry, under tutor, v. Dowell, ex’r., 111. J 

3. On an opposition by the under-tutor of a minor heir to the homologation of the , 
account of an executor, who was also tutor to the minor, the latter cannot object 
to proof of his tutorship, when offered by the opponent, on the ground that such 
tutorship was not alleged in the opposition. So soon as his right to oppose the 
account was contested, the under tutor was bound to show that there existed such 
an opposition of interest between the minor and his tutor, as made it his duty to 
appear on behalf of the former; and this could not be done without showing that 
the executor was himself the tutor of the minor, to whom he was rendering an 
acqgunt. Jb, 

4 Where an under-tutor, in behalf of a minor, opposes the homologation of the ac- 
eounts of an executor, it will be presumed that the estate has been accept- 
ed according to law, otherwise the minor would be without any interest in 
the matter. Jb. - 

5. The decree of a court of probate homologating the accounts of a tutor, rendered 
contradictorily with the under-tutor, is not conclusive against the minor, who has 
a certain time after majority within which to examine and contest them; and the 
court can in no way discharge the tutor, while the law makes him responsible to 
his pupil. Jd. 

6. An executor is entitled to his discharge at the expiration of one year; his accounts 
cannot remain open, and his responsibility be continued for a number of years ; 
and when they have been once settled by the court of probates, contradictorily with 
the heirs of age, or minors represented by their tutors or under-tutors, the decree 
will be as final and binding on such heirs as any judgment in an ordinary suit, to 
which they may have been parties. Jb. 

7. Where an executor is also tutor to the minor heir, his accountability.to him as 

executor, should be finally determined before he enters upon his administration 

as tutor, which is to last until the majority of his ward. 0. 

The tutrix of the minor heirs, cannot administer a succession by virtue of her 

office as tutrix; she must be appointed administratrix, and give the security 

required by law. Payment to her of a debt due to the succession, would not 
protect the party making it, against the claim of the heirs of age, nor of the 

administrator, should one be afterwards appointed. Tvldon v. Dees, tutriz, 407: 


MORTGAGE. 


. The purchaser of property sold ander a feri facias subject to a previous mortgage, 
will be responsible only for the amount of such mortgage, and any surplus he may 
have bid above that amount. And where such previous mortgage is revoked so 
far as a third person is concerned, and his claim declared to have precedence on 
the proceeds of the mortgaged property, the amount due from the purchaser on 
account of the mortgage, will be first applied to the settlement of that claim, and 
the balance only will belong to the holder of the mortgage. 

Oliver and others v. Stevens, sheriff, and another, 86. 

2. The endorsers of a note secured by mortgage, may, subsequently to the endorse- 

ment, execute an authentic act recognizing such endorsement, and an authentic 
subrogation of the mortgage to secure its payment. Duncan v. Elam, 135. 

3. Workmen, or others having a privilege on improvements erected on ground on 

which the vendor has a mortgage, cannot cause such improvements to be sold se- 


= 
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parately from the ground on which they stand; they must be sold together, in 
order that the highest price may be obtained, to be divided between the parties, 
according to appraisement—the proceeds of the improvements to the parties 
having a privilege on them, and any surplus, with the price of the land, to the 
vendor, McDonough v. Le Roy, 173. . 

4. The right given by art. 685 of the Code of Practice, tou creditor having a privilege 
or special mortgage on property seized fora debt of which all the instalments 
are not due, of causing the whole property to be sold on terms of eredit eorres- 
ponding with the periods at which such instalments are payable, results from the 
principle that every part of the property is mortgaged for the whole of the debt, 
the holders of the different instalments secured by the same mortgage being 
entitled to participate in the distribution of the proceeds. But it does not follow 
that the mortgagor, who is bound for the whole debt, notwithstanding the in- 
sufficiency of the property mortgaged, can, in an action by the holder of a note 
for the instalment already due, claim asa right that the property should be sold 
on such terms, especially when the proceeding is by an ordinary action. 

Florance 1. Orleans Navigation Company, 224. 

5. Where property offered for sale under execution is mortgaged to secure the pay- 
ment of notes, not yet due, with the accruing interest, the purchaser must retain in 
his hands enough to pay such notes, with interest to the day of sale, not to the pe- 
riod of the maturity of the notes. 

Firemen’s Insurance Company of New Orleans v. Gillingham and others, 305. 

6. Where the consideration of a mortgage is not stated in the act, and the mortgagor 
pleads a failure of consideration, parol evidence is admissible to prove the nature 
of the consideration and its failure. Falcon v. Boucherville, 337. 

7. Where property brings less than the amount ot the mortgage of the creditor at whose 
suit it is sold, all subsequent mortgages fall to the ground, and the sheriff is autho- 
rized to erase them. Hart and others v. Foley, 378, 

8. The Recorder of Mortgages, having erased plaintiff’s mortgage, without his con- 
sent; and the sheriff having solid the land, seized at the suit of the plaintiff, at twelve 
months’ credit, and assigned to a third person the bond taken for the price; Held, 
that plaintiff may look to the Recorder of Mortgages for indemnity, or to the pro- 
ceeds of the sale in the hands of such third person, at his pleasure. 

Burthe and another v. Bernard, 395. 

9. A mortgage creditor, who buys the property subject to his mortgage, cannot be 
compelled to pay the purchase money, which he is entitled to receive by pre- 
ference. Rodriguez, syndic, v. Dubertrand and another, 535. 

10. The syndic of the creditors of an insolvent is entitled to a commission on the 
proceeds of the sale of the mortgaged property, though purchased by the mort- 


gagee, who retains the price in discharge of his mortgage claim. 
Mazxan v. His Creditors, 560. 


See Executory Process. 


NEW ORLEANS, CITY OF. 


1. Assessments made under the act of 2d April, 1832, regulating the opening and 
improvement of streets and public places in the city of New Orleans, are pri- 
vileged as to third persons, only from the time of inscription in the office of the 
recorder of mortgages. City Bank of New Orleans v. Huie, 236. 

2. The First Municipality has not succeeded to the rights and privileges of the inhabi- 
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tants of the old city of New Orleans, nor to those of the corporation created by the 
act of the 17th of February, 1805, and the acts supplementary thereto. It is the 
creature of the act of the 8th of March, 1836; and to it, and the acts amending 
it, we must look for its powers, and rights. First Municipality of New Orleans v. 
Commissioners of the General Sinking Fund, 279. 

3. The corporation of the city of New Orleans, which existed previously to March, 
1836, is in a state of liquidation, and is represented in all things relating to its set- 
tlement and rights by the Mayor and the Commissioners of the Sinking Fund, The 
real property which belonged to it at the time of its dissolution, belongs to the Mu- 
nicipality in which it is situated. Jd. 


NEW TRIAL. 


1. An allegation by defendant, ona motion for a new trial, that a witness testified to 
admissions made by him in an unsuccessful attempt to compromise, will be disre- 
garded, unless accompanied with an affidavit that he was ignorant of the circum- 
stance at the time of the trial. Burke v. Brazeale and another, 73. 

2. Anew trial will not be granted on the ground of newly discovered evidence,where 
the court is not satisfied that the party could not, with proper diligence, have dis- 
covered and obtained it before the trial,and where the affidavit contains no allega- 
tion of its importance or materiality. Bonnet v. Legras, 92. 

3. A new trial should never be granted, where the ends of justice have been attained. 

Mason v. Louisiana State Marine and Fire Insurance Co., 192. 


NONSUIT. 


Defendant stipulated, as part of the price of a lot of ground and certain bank stock, 
which was to be delivered immediately, to pay a note due by his vendor to the 
plaintiff ; the stock was not transferred, nor the contract cancelled. In an action by 
the plaintiffs on the note, Aeld, that the judgment in favor of defendant should be 
one of non-suit, as the stock may still be delivered. 

City Bank of New Orleans vy. Desban and others, 570. 


NOTARY. 


. The want of a seal to the certificate of a notary, will be no objection to its ad- 
mission in evidence. No law requires that a notary shall furnish himself with a 
seal. Lambeth and another v. Caldwell and others, 61. 

2. Under the act of 14th February, 1821, the certificate of a notary will not be 

sufficient proof of notice of protest, unless attested by two witnesses. 
Deblieusx and another y. Bullard and another, 66. 
$, A notary, commissioned by the judge of the Court of Probates to make the partition 
of community property, is the ministerial officer of the court; and on his certificate 
of a refusal by the party in custody of the property to produce the same, a distringas 
may be issued to enforce acompliance. Stewart v. Pickard and others, 415. 

4. Where different notes of the same institution are held by the same individual, the 
notary having to muke a separate demand on each, may refuse to include them all 
in a single protest, and claim the costs of protesting each. 

Trezevant and others v. Bank of Tennessee, 465. 


NOTICE. 


1, Where it is proyided by a rule of court, ‘that in all cases where notice is required, 


‘ 


~ 
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and no time is specified in the Code, three days shall be sufficient,’ a rule taken 
on the 29th of June to show cause on the Ist of July, will not be sufficient no- 
tice. Erwin v.. McKinney and another,217._ Same v. Kenny and another, 217. 

2, After issue joined, suitors are presumed tobe always in court, attending to their 
business, either in person or by their counsel, and are conseqnently bound to 
notice the steps taken in their cases. = 

Kohn, syndic, and others,v. Wagner and another, 275. 


NOVATION. 


1, The acceptance by a creditor of an order from his debtor on a third person, the 
proceeds to be applied towards the payment of his claim, when such order was 
not intended to operate a novation by substituting a new debtor, will not discharge 
the original debtor. Baird and others v. Livingston, 182. 

2, Plaintiff was holder of defendant’s note for the purchase of a lot, subsequently sold 
by the latter to a third person, who bound himself to pay the note. Plaintiff did not 
intervene in the act of sale from the defendant, and expressly declare by signing it 
that he accepted the vendee as his debtor; but he always looked to him as such, re- 
ceived payments from him, sued in his own name on the agreement in the contract 
between him and the defendant, and, after obtaining judgment, granted him delay on 
conditions more onerous to defendant than any he had agreed to: Held, that defendant 
was discharged. Walton v. Beauregard, 301. 





NULLITY OF CONTRACTS. 
See Contracts, III. IV. Satz, V. 


NULLITY OF JUDGMENT. 


Where a judgment has been obtained against a party, in a case not expressly in- 
cluded among those in which the Code of Practice prescribes that an action of 
nullity will lie, and he shows that he will sustain real injury unless he can obtain 
relief, which cannot be had on appeal, and the case presents facts on which, in the 
other states of the Union, a court of equity would interfere, relief may be granted; 
but not unless the applicant state particularly and specially the nature of the de- 
fence, and the facts on which he seeks relief, and prove that he has been guilty of 
no laches. It will not suffice to allege, that he has a good and valid defence to the 
action. Chinn v. First Municipality of New Orleans, 523. 


OPPOSITION OF- THIRD PERSONS. 


The right of a third person to oppose an execution, is limited to the cases in which 
he owns, or has a privilege on the property seized; and in the former case, he must 
make out a clear ¢itle in order to arrest the sale. 


Wafer v. Pratt, sheriff, and another, 41. 


PARAPHERNAL PROPERTY. 
See Huspanp ano Wires, 1, 2, 3, 4, 6. 


PARTIES TO AN ACTION. 


P See AppEaL, II. PLeapine. 
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PARTNERSHIP. 


1. Surviving partners cannot sue alone for a partnership debt. The representatiyes 
of the deceased partner must join in the suit. Dick and others v. Dunlap, 54. 

2. Ordinary partners are not bound in solido for the debts of the partnership; nor can 
one partner bind the others unless authorized to do so, either specially, or by the 
articles of the partnership itself, or unless it be proved that the partnership was 
benefited by the transaction, and the burden of proof rests on the party who seeks _ 
to be paid. Dumartrait, Adm’r, and others vy. Gay and another, 62. 

3. A retiring partner is not responsible for goods delivered after the dissolution of 
the firm, nor will he be bound by any acknowledgments in regard to them made by 
his former partner. Clarke v. Jones and another, 78. 

4. Where the endorsers of a note, who were partners at the time of ‘iidiibinaen, 
have been discharged by want of legal demand, a subsequent promise to pay, 
made by one of them, after the dissolution of the firm, will not be binding on the 
other. Hart and others v. Long and another, 83. 

5. A provision in articles of co-partnership, that all disputes growing out of the 
partnership transactions shall be submitted to arbitration, does not apply to an 
action instituted after the dissolution of the partnership by the death of one of the 
members, for a final settlement of the partnership affairs. 

Gallier v. Walsh and another, 226. 

6. An action for a final settlement of the partnership affairs, against a surviving partner 
and the curator of the estate of a deceased partner, in which the petition sets forth 
acts of mismanagement and fraud, is not a claim for a sum of money in the mean- 
ing of art.’ 924 of the Code of Practice, and as such exclusively within the jurisdic- 
tion of the Court of Probates. Such an action is properly brought before a court 
of ordinary jurisdiction, in which a jury, if called for, may pronounce on the ques- 
tion of fraud. Ib. 

7. A surviving partner will not, by consenting to the appointment of experts by a Court 
of Probate to examine the partnership books after the death of his co-partner, so 
subject himself to its authority as to preclude his right to except to its jurisdiction. 

Jb. 

8. One partner cannot sue another for particular sums paid on account of the concern ; 
the action must be for a final settlement of.the partnership, and for the balance 
due after such liquidation. Jeaudron and husband v. Boudrauz, tutor, €8c., 383. 


9, Where a partnership has been dissolved by the death of one of the members, an 
action may be maintained by the survivors, and the legal representatives of the 
deceased. McCord and others v. West Fliciana Rail Road Co., 519. 

10. In an action by the survivors, and the curator of the succession of a deceased part- 
ner, the death of the curator pendente lite, isno cause for dismissing the suit. The 
action may be prosecuted by the heirs,or other legal representatives of the deceased 
partner. Jb. 

11. An entry in the books of x partnership, made at the time of the transaction, will 
be conclusive between the parties, unless shown to be erroneous. The partners 
were the mutual agents of each other, and such an entry must be regarded as an 
account rendered of the transaction. Armistead and another v. Spring, 567. 
Jarvis and another v. Armistead and others, 567. 


12. Defendant sold to one of the plaintiffs his interest in a partnership, the latter taking ~ 
his place in the house, and assuming the partnership debts, but not the private debts 
of either of the partners. In an action by the new house, against the retiring partner, 
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for the amount of his private account with the old firm. Held, that the new partner 
taking the place of his vendor, can have no greater rights than the latter; that each 
of the original partners having a private account with the firm, the one necessarily 
extinguished the other pro tanto, and that the difference between the two, forms a 
balance due from one partner to the other, to be adjusted on the final settlement of 
the concern ; and that, by the effect of the sale, the private account of the retiring 
partner, became that of his successor. Armistead and another v. Spring, 567. 
Jarvis and another v. Armistead and others, 567. 


PAYMENT. 
1. Where there has been no express imputation, a payment must be imputed to the 
most onerous debt. Denis v. Ramouin, 318. 


2. A debt contracted as surety for another is not necessarily less onerous than one due 
as principal ; and where there has been no express imputation, a payment is not 
necessarily to be imputed to a debt due in the latter capacity, rather than to one 
due in the former. Whether a debt be more or less onerous, depends on the 
interest the debtor has in discharging it. Jb. 


PETITION. 
See PLEADING. 


PETITORY ACTION. 


See Pieapine, I. 


PLEADING. 


[. Several Kinds of Action. 

Il. Parties to Actions. 

Ill. Petition, and Amendments thereto. 

IV. Exceptions. 

V. Answer, and Amendments thereto. 
VI. Demands in Compensation, Reconvention, and 

Warranty. 

VII. Admissions in Pleading. 


I. Several Kinds of Action. 


1. The character of the action, whether petitory or possessory, is not determined by 
the allegations in the petition alone, but by the prayer of the petition and the 
allegations. Hood v. Segrest, 109. 

2. Where the petition alleges that plaintiff had both the property and the possession 
of certain slaves, and concludes with a prayer that the defendant be condemned to 
deliver up the possession, the prayer makes the action a possessory one ; had the 
latter been for the recovery of the slaves, the action would have been a petitory 
one. So where the petition avers that the plaintiff owned, and had possessed as 
owner certain slaves, and prays that he may have judgment for them, the action 
will be a petitory one, Ib. 
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5. The prayer of the petition deterinines the character of the action. 

Carraby v. Le Breton, c 2% 2. 

4. Where the petition makes it necessary to inquire into the title of the plaintiff, 
and to determine its validity, the action is a petitory one ; and he must make out 
his title before the defendant can be disturbed. Jb. 

5. The plaintiff in a petitory action, must show a good and legal title in himself. 

Hart and others v. Foley, 378. Winchester v. Cain and another, 421. 
“& A defendant, sought to be evicted by a petitory action, may urge, by way of excep- 
» tion to the title of plaintiff, any thing that he could plead in a direct action of nullity. 
Hart and others v. Folev, 378. 

7.. The proceeding under the 13th section of the act of the 20thtof March, 1839, 
authorizing a plaintiff to propound interrpgatories to third persons touching any 
property in their possession belonging to the defendant, or any debt which they 
may owe to the latter, was intended to enable the plaintiff to get at property be- 

_ longing to the defendant, in the possession of third persons; but it cannot be used 
as a substitute for a direct revocatory action, the object of which is to test the vali- 
dity of titles to property in the possession of such third persons. The latter can- 
not be deprived, by such a proceeding, of any advantage, or means of defence they 
would have ina direct action against them, Laville v. Hébrard, 435. 


See Executory Process. FAatuer AND CuiLp, 3. 


Il. Parties to Actions. 


In a suit by ‘the holder against the drawer of a promissory note, negotiated after 
maturity, which had been given on the settlement ofa partnership formerly existing 
between the drawer, the payee, and a third person, the defendant may be relieved 
by showing error in the settlement, without making his partners parties to the suit. 
Ford v. Dosson, 39. 
9. Surviving partners cannot sue alone for a partnership debt. The representatives 
of the deceased partner must join in the suit. Dick and others v. Dunlap, 54. 
10. A creditor who wishes to hold the heirs of the wife responsible for a community 
debt, must join them in his suit against the husband, for the latter no longer re- 
presents the community. Yart and others v. Foley, 378. 
11. An action can only be brought by one having a real and actual interest. 
° Hatch v. City Bank of New Orleans, 470. 
12, Where the record shows that all the persons who entered into the original contract 
with the defendants, are plaintiffs, it will be no objection, that others, who became 
subsequently interested in the contract, without the privity of the defendants, are 
not made parties to the suit. 
Mc Cord and others v. West Feliciana Rail Road Co., 519. 
13. Where a partnership has been dissolved by the death of one of the members, an 
action may be maintained by the survivors, and the legal representatives of the 
deceased. Ib. 
14. In an action. by the survivors, and the curator of the succession of a deceased 
partner, the death of the curator pendente lite, is no cause for dismissing the suit. 
The action may be prosecuted by the heirs, or other legal representatives of the 
deceased partner. Jb. 


9% 


15. Both the debtor and his.-vendee must be made parties to an action to annul a 
sale, alleged to have been made in fraud of the rights of the plaintiff as a pri- 
vileged creditor. Potter vy. Harman and another, 525. 
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18. A conveyance of slaves, in another state, to a trustee, for the use of the owner 
during her life, and for the purpose of being emancipated afterwards, vests a legal 
title in the trustee, who may sue in this state to enforce the trust. 

Jordan v. Black, 575. 


III. Petition, and Amendments thereto. 


17. Where there isno evidence that defendant had more than one domicil, it is un- 
necessary to state in the sheriff ’s return, that service of petition was made at 
his wsual domicil. Grifing, adm’x, v. Caldwell and others, 15. 

18. It is not necessary that it should appear from the sheriff’s return, that the copy 
of the petition served on the defendant was sealed with the seal of the court, and 
certified by the clerk to be a true copy. Jd, 

19. In an action against a party for the proceeds of certain floais, or pre-emption 
rights of settlers on the publie lands, sold by him as agent for the plaintiff, the 
name of the settler, as well as the range, township, and section of the public 
dand, on which the settlements were made, should be stated. 

. Pipes v. Garrett, adm’r. 19. 

20. Service of cit:tion must be accompanied with that of a copy of the petition; the 
latter is the only document from which the defendant can ascertain the demand 
with which he is required to comply. __ 

Harris, for the use, &8c., v. Alexander and another, 30. 

21. Service of a copy of the petition must appear of record; no other evidence than 
the sheriff’s return can be received to prove it. It may be waived by the ap- 
pearance of the party. Jb. 

22. A petition may be amended, so as to change the action froma possessory to a 
petitory one. Hoover, tutor, v. Richards and Wife, 34. 

23. An affidavit that the allegations in the petition are true, is a sufficient compliance 
with a law which requires that the facts stated in the petition shall be sworn 
to. Stanbrough v. Scott, sheriff, and another, 43. 

24. On an application for an injunction from the district court in the absence of the 
judge, the petition must be addressed to the judge of that court, and not to the parish 
judge, though the latter be applied to, under the aet of 1835, to grant it. J. 

Wadsworth ¥. Harris and another, 96. 

25. A supplemental petition containing no new allegations, and filed for the sole 
purpose of propounding interrogatories, to which the defendant has neglected to 
answer after sufficient time, may be withdrawn, by leave of the court, after the 
case has been called for trial. Mackin and others vy. Rowley, 82. 

26. Where a petition has been addressed, by mistake, toa tribunal different from 
that in which it was filed, the error will be fatal. No judgment by default can be 
taken, nor can permission be given to amend. 

Wadsworth v. Harris and another, 96. 

27. In an action ona policy of insurance, an allegation in the petition that the de- 
fendants were legally put in default will be sufficient, without expressly alleging 
a compliance in detail with the provisions of the policy, where such compliance is 
proved on the trial. 

Mason v. The Louisiana State Marine and Fire Insurance Co., 192. 

28. An affidavit, annexed to a petition, by a party, ‘that the facts are true to the best of 
his knowledge and belief,’ is as positive in point of law, as if the words ‘to the best 
of his knowledge and belief? had been omitted. . 

Jewell and others vy. Jewell and others, 316. 
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29. An affidavit should be so positive, that the party may be convicted of perjury in 
case of his swearing falsely. Jewell and others v. Jewell and others, 316. 

30. In an action on a contract, the original of which has been lost, it will be sufficient 
to allege the loss, and to state its contents, in the petition; proof of the loss, need 
not be offered previous to the trial. Townsend and another v. Caldvwell, 453. 

$t. A variance as to the name of the defendant between the petition and the note 
sued on, is immaterial, where the note is attached to the petition. 

Tenney v. Russell and others, 449. 
$2. Where the petition claims interest only at five per eent, but refers to the note 
annexed to it which bears interest at ten per cent, and prays for general relief, the 
error may be corrected by reference to the note, and judgment be given for 
interest at the latter rate. Leverich and another vy. Walden, 469. 

33. The cause of action must, in all cases, be stated with sufficient certainty, to pre- 
vent a repetition, when once investigated and decided. 

Hatch v. City Bank of New Orleans, 470. 

34. Suit on a contract entered into by certain individuals, the petition setting forth 
their names, and reciting that, under the firm of Isaac McCord and Company, 
they had undertaken to execute certain work. {n articles of partnership, entered 
into for the purpose of executing the work, subsequently to the contract, it is 
provided that the name of the firm shall be MeCord artd Company. Held, 
that the variance between the name of the firm as recited in the petition, and as 
set forth in the articles of agreement, is immaterial. 

McCord and others v. West Feliciana Rail Road Co., 519. 

35. Where, in an action on sundry bank notes, they are described by their numbers 
and letters, and by the names of the President and Cashier who signed them, and 
are annexed to the petition though not made a part of it, the description will 
be sufficient. Gray v. Commercial Bank of New Orleans, 533. 

36. Notes annexed to a petition cannot be withdrawn, without leaving copies, which 
will form part of the record. Jd. 

37. An applicant for the curatorship of'a suecession, is not bound to state in his pe- 
tition to the Court of Probates, the grounds on which he claims the appointment, 
as the first applicant is entitled to the curatorship, unless legally opposed. In 
case of opposition, he may show, in a supplemental petition, the grounds of his 
elaim. Succession of Pallet, 559. 


IV. Exceptions. 

38. Where a dilatory exception has been filed before a judgment by default, it 
must be noticed, though followed on the same sheet of paper by an answer ta the 
merits. The last clause of the twenty-third section of the act of 20th March, 1839, 
only prevents the filing of such exeeptions after a judgment by default. 

Segrest, adm'x. v. Hood—Re-hearing, 108. 

39. A motion requiring plaintiff to state more clearly his cause of action, is too late 
after an answer to the merits. Marr and others v. Burnes, 190. 

40. A defendant, sought to be evicted by a petitory action, may urge, by way of 
exception to the title of plaintiff, any thing that he could plead ina direet action 
of nullity. Hart and others v. Foley, 378. 

41, A claim which a party has failed to establish in a direct action, eannot be set up 
by way of exception in another. Armistead and another v. Spring, 567. Jarvis 
and another v. Armistead and others, 567. - 

42, Non-payment of the costs of a suit, for the same cause of action, previously dis- 
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continued, is not sufficient ground for a dismissal; but will justify the defendant in 
delaying to answer until paid. The exception is a dilatory one. It is not neces- 
sary that such costs should have been paid in money ; it will be sufficient, if the 
officers, to whom they were due, acknowledge that they have been satisfied, as the 
defendant will be thereby discharged from any liability for them. 

Jordan vy. Black, 575. 


V. Answer and Amendments thereto. 


43. The answer cannot be amended after the case has been called for trial. 
Duval v. Kellam, 58. 
44. A jury may be prayed for in a supplemental answer; but it will be in the dis- 
cretion of the court to permit such answer to be filed. It will be properly rejected 
where the jurors summoned for the term have been discharged, and allowing a 
jury would delay the trial a whole term. Hooper v. Hyams, ex’r., 90. 
45, An answer, changing the issue, offered to be filed after the ease has been fixed 
for trial, will not be received. Landry v. Gamet, 362. 
46. Where a defendant is cited to answer within a certain number of days, he is 
entitled to the whole of the last day to file his answer. 
Fowler y. Smith and husband, 448. 
47. A supplemental answer, filed without leave of the court, or of the plaintiff, will be 
disregarded. Callaway v. Webster, 553. 


VI. Demands in Compensation, Reconvention, and Warranty. 


48. One sued as security on the promissory note of an insolvent, may plead in com- 
pensation and reconvention an amount of money due to the principal debtor, in 
the hands of plaintiff, for which the latter had given no consideration; and interest 
will be allowed on it from the date of the judgment. Bronaugh v. eal, 23. 

49, A defendant will not be allowed to amend his answer for the purpose of citing third 
persons in warranty, whom he alleges to have placed the slave sued for in his pos- 
session, when he does not pretend to have any recourse, nor asks for any judgment 
against them. Cawthorn v. W. NM. T. McDonald, 55. 

50. The purchaser of a slave who has given his note for the price, andafterwards sold 
to a third person who binds himself to pay the note due to the original vendor, 
when sued by the latter, will be entitled to a delay to cite such third person in war- 
ranty. McClure and another, ex’rs, v. Copley and another, 


VII. Admissions in Pleading. 


51. A judicial avowal or admission by an ancestor is as binding on his heirs, as it 
was on himself. Boatner v. Scott, 546. 
52. An admission made in the course of judicial proceedings, cannot be retracted to 


the prejudice of the adverse party. Jb. 
PLEDGE. 


By receiving a pledge from his debtor, a creditor incurs no obligation to grant a 
delay. Duncan v. Elam, 135. 


POLICE JURY. 


Police Juries are civil corporations, and may suc and be sued, 
Police Jury of St. Helenav. Fluker, adm’r, 389, 
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POSSESSION. 


1. One who does not possess as owner, éannot acquire a title by prescription. 
Wafer, v. Pratt, sheriff, and another, 4t. 

2. Where vendor and vendee live in the same house, possession follows title. Jb. 

3. Where one takes peaceable possession of a portion of the public domain, to which 
no other person has « claim, and possesses it in good faith, he will be protected 
to the extent of his enclosures. Griffinv. Cotten, 142. 

4. Actual possession of part of a tract of land, witlititle to the whole, is possession 
of the whole ; but the party alleging such possession must show fixed and certain 
boundaries to the tract, the whole of which he claims by establishing actual pos- 
session of a part, otherwise possession of a few acres might be extended to any 
number, according to the interest of the party. 

. Gillard and others vy. Glenn and others, 159. 

5. Possession of a negotiable instrument endorsed in blank is prima facie evidence 
ef ownership, and yields only to proof to the contrary. 

Dussin v. Charles and another, 195. 

6. Preseription eannot avail one not in possession. Hart and others v. Foley, 378. 

7. Defendant being in possession, no prescription can bar his right to contest the vali- 
dity of the title under which the plaintiff claims, J. 

8. Art. 1988, declaring that a crediter cannot sue to annul a contract made before the 
time when his debt accrued, applies to contracts apparently complete and. regu- 
larly carried into effect by the debtor,and does not extend to cases where the latter 
has never been out of possession of ‘the property pretended to have been sold, and 
where third persons have treated with him on the faith of his being the owner of 
the property so found in his possession. Laville vy. Hébrard and another, 435. 


POSSESSORY ACTION. 
See Pueapine, I. 


PRESCRIPTION. 


1, One who does not possess as owner, cannot acquire a title by prescription. 
Wafer v. Pratt, sheriff, and another, 41. 


2, Where a creditor, with a view to apply the proceeds to the settlement of his debt, 
receives from his debtor the conditional acceptance of a third person who pro- 
mises to pay on the recovery of a certain amount from a fourth: Held, that the 
ereditor having no direct action against such fourth person, has no other means 
of establishing his insolvency, than by prosecuting the acceptor; that until such 
insolvency is established, his .right of action against the original debtor is sus- 
pended ; that prescription will run in favor of the latter only from the period 
of the proof of such insolvency, and that the prescription of five years under art. _ 
$505 of the Civil Code; will not apply to such a case. 

Baird and others v. Livingston, 182. 


3. The proprietor of the estate owing a servitude, is bound to fix the place where he 
wishes it to be exercised, and until he does so prescription for non-user will not 
run, De La Croix v. Nolan, 321. 

4. A designation in the act of sale, by the purchaser of an estate subject to a servitude 
of way, of the place for the exercise of the right, is a sufficient delivery of the way to 
support a plea of prescription for non-user. Ib. 
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5. The provision of art. 786 of the Civil Code, that the time of prescription for non- 
user begins, as to interrupted servitudes, from the day when they ceased to be used, 
cannot be construed to prevent prescription where the servitude has never been 
used. If such a servitude be lost by non-user during a certain time, it will a fortiori 
be prescribed where it has never been used at all, for the extinguishment by non- 
user is founded on the presumed abandonment of the right by the person entitled to 
the servitude. De La;Croizx v. Nolan, 321. 

6. Where the prescription of non-usges opposed to the owner of the estate to whom the 
servitude is due, it is incumbent on him to prove that he, or some one in his name 
has used the servitude, as appertaining to his estate, within the time necessary to es 
tablish such prescription. Jd. 

7. The prescription of five years, established by the act passed the 10th of March, 1834, 
and promulgated the 28th of April following, in favor of purchasers at public 
sales, runs from the day of sale; but where the sale was made before the passage 
of the act, prescription must be reckoned from the day of its promulgation. 

Bourg and others v. Monginot and others, 331. 


8. A renunciation of prescription may be proved on the trial, though not alleged in 
the petition. Such an allegation is unnecessary, for the plaintiff cannot know that 
prescription will be pleaded in the answer. Segond v: Landry, 335. 

9. Waiver of prescription may be proved by one witness, where the amount of the 
obligation is under five hundred dollars. 0. 

10. The english text of article 3423 of the Civil Code, is an incorrect translation of 
the original french. The french text is copied verbatim from article 2220 of the 
Code Napoleon; and means only, that no renuncigtion can be made, at the time of 
entering into a contract, of the right of pleading a prescription which may be 
thereafter acquired. It does not prohibit the renunciation of the benefit of time 
already elapsed, to prevent prescription from being accomplished, which is but 
an interruption of prescription such as would result from an acknowledgment of 
the debt. But no stipulation can be made to prevent its running anew, the mo- 
ment after such interruption. Jd. 

11. Prescription cannot avail one notin possession. Hart and others v. Foley, 378. 

12. Defendant being in possession, no prescription can bar his right to contest the va- 
lidity of the title under which_the plaintiff claims. 10. , 

13. Art. 3499 of the Civil Code, which prescribes the action of workmen and laborers 
for their wages after one year, does not apply to an action by workmen, for specific 
work, done under a written contract. Townsend and another v. Caldwell, 433. 

14, Attachment by plaintiff of goods belonging to defendant, in the hands of third 
persons, who were made garnishees. The latter delivered up the goods, except 
a part retained to secure an amount due to them, as agents of a ship, for freight 
of the whole lot. A rule having been obtained by the plaintiffs on the gar- 
nishees, to show cause why they should not deliver up the goods retained, the 
latter suffered it to be made absolute, without objection, and on execution, sur- 
rendered the balance of the goods to the sheriff. Ona subsequent rule by the 
owners of the ship, against the plaintiffs, defendant, and sheriff, to show cause 
why the freight of the whole lot of goods, should not be paid by preference out 
of the balance last surrendered by the garnishees: Held, that the defendant, though 
without interest in the question of privilege, as between the plaintiffs and the 
owners of the ship, is interested in defeating the claim of the latter, and may 
plead prescription against it; that no prescription could run so long as any of the 
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property remained in the hands of the agents of the ship owners, as a pledge for 
the payment of the freight, such pledge being a standing acknowledgment of the 
debt; and that it commenced running only from the delivery of the goods to the 
sheriff, from which time the owners of the ship had fifteen days to assert their 
privilege for the freight, and one year to urge their claim against the debtor. —_ 
Wilson v. Bannen, 556. 

15. Prescription is interrupted, wherever the debtor, or possessor acknowledges the 

debt, or adverse right, against which it wasxunning. Jd. 


PRESUMPTION. 
See Evipence, VII. 


PRISON BOUNDS. 


1. To preserve his recourse upon the surety in a bond to keep the prison bounds, the 
plaintiff must so conduct his proceedings as to be at all times able to subrogate 
the former, to all his rights and privileges against the debtor. 

Comstock v. Créon, 528. 

2. A debtor, arrested on acapias ad satisfaciendum, having given security to keep the 
prison limits, the plaintiff, on discovering property, took out a fri facias, and 
seized it, whereupon, the debtor made a voluntary surrender for the benefit of his 
creditors, which was accepted by the judge, and on the same day broke the 
limits, when, all proceedings having been arrested, the fert_facias was returned. On 
the opposition of plaintiff, the surrender was rejected; and the latter, having aban- 
doned his fieri facias, sued the security on his bond. Held, that the fieri facias 
was legally issued, and gave a lien on the property; that the surrender having 
been set aside, the plaintiff might have proceeded to make his money; and that 
hy neglecting to do so, the surety was released. 1b. 


PRIVILEGE. 


1. Mismanagement, or failure to pay over money received, gives no privilege upon 
the property of anagent. Whatley v. Austin, adm’r, 21. 

2. Privileges are only allowed where the law expressly accords them. Jb. 

3. The privilege of a depositor is only upon the price of the thing deposited, where 
it has been sold. Jb. 

4. Where a factor who has received instructions to pay a debt out of the proceeds of 
property consigned to him for sale, for the purpose of preventing an attachment, 
advances the amount, and pays the debt before any attachment is levied, his privi- 
lege for such advance on the property consigned will be superior to that acquired 
by a subsequent attachment. Hundley v. Spencer and another, 209. 

5. Privileges do not necessarily exist without registry ; most privileges now existing 
by law, are required to be recorded, to operate against third persons, 

City Bank of New Orleans v. Huie, 236. 

6. Assessments made under the act of 2d April, 1832, regulating the opening and 
improvement of streets and public places in the city of New Orleans, are pri- 
vileged as to third persons, only from the time of inscription in the office of the 
recorder of mortgages. Jb. — 

7. A steamer having been seized and advertised for sale by the Marshal of the City 
Court of New Orleans, under several executions issued on judgments obtained in 
that court and in the courts of the associate judges, a creditor who had obtained a 
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judgment against the boat in the District Court of the United States, paid to the 
Marshal the full amount of all the executions in his hands, with the costs, in order 
to release it from seizure, and place it in the possession of the Marshal of the 
United States under his judgment, notifying the Marshal of the City Court at the 
time, that his claim on the boat was a privilege ofa higher order than those of the 
judgment creditors at whose suit it was seized. Ona rule by one of the latter to 
show cause why his claim should not be paid by privilege out of the funds in the 
hands of the City Marshal, the creditor who had obtained a judgment in the United 
States Court having intervened, and claimed to be paid by preference over all 
the other creditors: Held, that the boat not having been sold, and the payment to 
the City Marshal having been made avowedly to release it from seizure, and to 
enable the Marshal of the United States to take possession and sell, thus depriving 
the original seizing creditors of their recourse against the boat, the payment to the 
City Marshal must be regarded as a satisfaction of the executions in his hands, and 
the amount be distributed among the several seizing creditors in proportion to their 
respective judgments. Buckley v.. McClosky and others, 312. 


8. A clerk has ageneral privilege on all the property of his employer. A sale, ac- 
companied by delivery, destroys this privilege ; not so an attachment. The pro- 
perty attached belongs to the original owner, until divested by a sale ; and the 
privilege of a clerk, will entitle him to be paid in preference to the attaching 
ereditor. Tiernan v. Murrah and another, 443. 

9. The right of the lessor over the products of the estate, or the moveables on the place 
leased, is of a higher nature than mere privilege. The latter is enforced only 
on the price of the moveables to which it applies; it does not enable the creditor to 
take, or to keep the effects themselves. The lessor, on the contrary, has a right of 
pledge on them; and may seize and retain them, until he is paid. 

Garretson v. His Creditors, 445, 

10. The privilege of the lessor on the products of the estate, or on the moveables on the 
place leased, has a preference over all other privileged debts, such as expenses of 
the last illness, law charges, and others having a general privilege on the moveabies. 
The charges for selling the moveables subject to the lessor’s privilege, must be 
paid before the rent, as they are necessary to procure the means of paying it; and 
so of the funeral expenses of the debtor and his family, where there is no other 
source from which they can be paid. 0, 

11. Where the amount applicable to the payment of the law charges privileged 
against the estate of an insolvent, is insufficient to pay the whole, they must be paid 
pro rata. Ib. 

12. A ship owner may retain all the goods shipped, until the whole freight bill is paid. 
Every part of the goods is liable for the whole debt. Where a part only of the 
goods shipped have been retained as security, it will be liable for the whole 
freight. Wilson v. Bannen, 556. 


See Prescription, 14. 


PUBLIC LANDS OF THE UNITED STATES. 


1, Where one takes peaceable possession of a portion of the public domain, to which 
no other person has a,elaim, and possesses it in good faith, he will be protected to- 
the extent of hisenclosures. Griffin v. Cotten, 142. 


2. A contract to sell a right to locate a certain number of acres ‘on any unappro-: 
priated la nds’ of the United States in a particular state, is not complied with by the 
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offer of a right to locate such number of acres ‘on any public lands in that state 
subject to entry.’ The contract contemplated the right of locating upon any part of 
the public domain within the state, while the offer restricted it to sich portion as 
had been once offered at public sale. Rightor and others v. Phelps, 325. 


3. The proviso in the fourteenth section of the act of Congress of the 26th of March, 


1804, erecting Louisiana into two territories, and providing for the temporary 
government thereof, contemplates two classes of titles: first, those granted ac- 
cording to the ordinances and usages of the spanish monarchy to heads of families, 
on the usual condition of settlement on the lands granted, provided such condition 
had been complied with before the cession to the United States; secondly, such as 
were applied for after the settlement had been made, commonly called permissions 
to settle with a Reguéta. In both cases, we are to look to the usages of the spanish 
monarchy for the definition of an actual settler, rather than to subsequent acts of 
Congress providing for pre«emptions in favor of persons who may have settled 
upon, inhabited, and cultivated a part of the public domain. This ‘proviso re- 
cognizes the authority of Spain to make cértain grants, after the date of the treaty 
of San Ildefonso. - Congress has never treated the question as exclusively a poli- 
tical one, nor decided that the sovereignty of Louisiana was changed at that period. 
Kenton v. The Baroness of Pontalba—Re-hearing, 355. 


4. The act of Congress of the 3rd of March, 1811, providing for the final adjustment 


of land claims, and for the sale of the public lands in the territories of Orleans 
and Louisiana, revived by the act of the 11th of May, 1820, and the act of the 
15th of June, 1832, authorizing the inhabitants of the state of Louisiana to enter 
back lands, continued in force by that cf the 24th of February, 1835, authorize the 
purchase of any vacant land, in the rear, not exceeding the quantity in the front 
tracts, leaving it to the discretion of the party to purchase any quantity he may 
desire within the prescribed limits. But when such party has made his election, 
and purchased the quantity he desired, though less than he was entitled to claim, 
he cannot afterwards assert his original rights, to the prejudice of innocent third 
persons, acting in good faith, and claiming under other laws. Nor will it suffice 
to allege that he acted through error, and purchased less than he was entitled to 
buy, in consequence of mistaking the number of acres in his front tract. It was 
his duty to have ascertained the number of acres it contained, and not having 
done so, within the time prescribed by the acts under which he purchased, his 
right of pre-emption was lost. Landry v. Gautreau, 372. 


5. The act of Congress of the 15th of June, 1832, is not a renewal of any previous act. 


It is an independent provision, in favor of those who had not had the benefit of 
former laws, and includes an entirely new class of cases not before provided for. 
Ib. 


6. Where an applicant for the purchase of certain publie lands, under an act of 


Congress authorizing the sale of such lands when vacant, does not disclose to the 
Register of Public Lands or to the Receiver of Public Moneys the fact, that they 
were occupied at the time of his application, the validity of the sale may be in- 
quired into, without any previous proceeding on the part of the United States to 
annul it. The court is bound to presume that the officers of the government 
would not have sold the lands, had they known that they were occupied, and to 
declare the sale a nullity. 1b. 


7. The Register of the Land Office and the Receiver of Public Moneys, acting as a 


Board of Commissioners for the adjustment of conflicting land claims, under the 
act of Congress of the 8th of May, 1822, have no power to revoke a certificate 
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of confirmation once granted, nor to revise their own decisions touching the lo- 
cation of such conflicting claims, after rights have been acquired under them. 
Boatner v. Scott, 546. 

8. The act of Congress gives no appeal to the Commissioner of the General Land 
Office trom the decisions of the Board, but he may withhold a pateat, when 
satisfied that a certificate of confirmation has been unfairly obtained, and, perhaps, 
order a new survey, where the survey presented as the basis of a patent, is shown 
to vary from the boundaries mentioned in the original title. Jb. 

9. A survey of a portion of the public lands, under an order from the Land Office, 
approved by the Surveyor General, is conclusive, unless it be shown that it 
deviates from the order. Ib. ‘ 

10. A copy of a survey, cértified by the Register of a Land Office of the United 
States to be a correct transcript of the original survey in his office, is admissible 
in evidence. The copy is properly certified by the officer having the custody of 
the original. Jd. , 

il. A copy of the certificate of the Commissioners for adjusting land claims in favor 
of a claimant, certified by the Surveyor General, is inadmissible. It should be 
certified by the Register of the Land Office. 0, 


QUASI OFFENCES. 


1. Trespassers are liable jointly, each for his virile portion, but not in solido. 
Barney v. De Russy, sheriff, and others, 75. 

2. Where a landlord, instead of resorting to the means provided by law for obtaining 
payment of his rent and possession of his premises, takes upon himself, without 
authority, to remove the property, and to turn out the family of his tenant, he will 
be liable in damages; and it will be no excuse, that such removal was effected 


. 


without violence or injury. Thayer v. Littlejohn and others, 140. 

3. In an action for damage to plaintiff’s carriage by an omnibus belonging to the de- 
fendants, it is not necessary that the plaintiff should prove a legal title in the de- 
fendants to the omnibus ; prima facie evidence of title, suchas public reputation, 
will be sufficient, and for this purpose, a witness may be asked, whether the defen- 
dants were not generally reputed to be its owners. It will be for the latter to show 
that they were not. : . 

Hart v. The New Orleans and Carrollton Rail Road Co., 178. 

4, A party will be responsible for damage occasioned by negligence or want of skill 
in a driver, or by the vicious temper of his horses, where the latter belonged to 
him, or the former was in his employment. Jb. 

5. The responsibility of a master or employer for the acts of his agents or servants, 
is not limited to cases where he is present and did not attempt to prevent the act 

‘ eomplained of. Jb. 

6. In actions against officers for neglects, the redress in damages skiould always be 
proportioned to the injury really sustained. It would be unjust in such cases to 
place the plaintiff, at the expense of the defendant, ina better condition than he 


would have been had no such neglect occurred. 
Bonnabel v. Bouligny, sheriff, 292. 


7. One who has received an injury, for which he is entitled to damages in a civil 
action, and which may give rise to a criminal prosecution, may lawfully receive a 
sum as the amount of the damages to which he is entitled, even when offered in the 
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hope, that, being satisfied therewith, he will not resort to a criminal prosecution; 
and a promise to pay such damages is a good consideration for a note. 
° Butterly v. Blanchard, 340. 


RECONVENTION. 
See Prieapine, 48. 


RECORD. 


Notes annexed to a petition eannot be withdrawn, without leaving copies, which will 
form part of the record. .Gray v. Commercial Bank of New Orleans, 533. 


RECORDER OF MORTGAGES. 
See Morteace, 8. 


-REDHIBITION. 


See Sate. 


REGISTRY. 
See Priviteces, 5, 6. 


RES JUDICATA. 


1.. Questions which have been decided in another action between the same parties, or 
between the plaintiff and the vendor of defendants, to whose rights the latter were 
subrogated, cannot be re-examined. . 

Daughters, adm’r, v. Guice and others, 37. 

2. The proceedings in a court of probates for the settlement of an estate, such as the 
probate of a will, and the order for its execution, cannot be considered asa judg- 


ment binding on third persons not parties thereto. 
Rachal, Tutor, and another vy. Rachaland Husband, 115. 


S.A claim which a party has failed to establish in a direct action, cannot be set up 
by way of exception in another. Armistead and another v. Spring, 567. Jarvis 
and another v. Armistead and others, 567. 


4. A question decided by a competent tribunal of another state, after due proceed- 
ings, will not be examined into by the courts of this state. Jordan v. Black, 575. 


' ROADS AND LEVEES. 


Strict compliance with the law, and the police regulations, must be shown, to legalize 
a sale of land by Commissioners of Roads and Levees, made to pay for work done 
thereon. Winchester v. Cain and another, 421. 


RULE OF COURT. 


Where it is provided by a rule of court ‘that in all cases where notice is required, 
and no time is specified in the Code, three days shall be sufficient,’ a rule taken 
on the 29th of June to show cause on the 1st of July, will not be sufficient notice. 

Erwin v. McKinny and another, 217. Same v. Kenny and another, 217. 


i 
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RULE TO SHOW CAUSE. 


On a rule to show cause why an order of arrest should not be dissolved, in a case in 
which property had been previously attached, proof of the insufficiency of the 
property attached will not be on the plaintiff, where its sufficiency was not made 
a ground of the rule to quash the arrest. 

New Orleans Canal and Banking Co. v. Comly, 231. 


SALE. 
. Requisites of a Sale. 
II. Remedy of Vendor. 
If. Warranty. 
{V. Eviction. 
V. Rescission on account of Redhibitory Defects, 
- . Lesion, Fraud, §c. 
VI. Judicial Sales. 
VII. Sales per Aversionem. 
VIII. Sale of Litigious Rights. 


— 


I. Requisites of a Sale. 


1. A sale is complete as to the parties, as soon as the terms are agreed upon; but as 

to third persons, a delivery must take place before their rights can be affected. 
Copley v. Dowell, ex’r, 26. 

2. On the sale or transfer of a debt, delivery is affected as to third persons by notice 
to the debtor of the transfer. Jb. 

8. Where vendor and vendee live in the same house, possession follows title. 

Wafer v. Pratt, sheriff, and another, 41. 

4. The acknowledgment of delivery made by the vendor of certain slaves in the deed 
of sale, is sufficient against a naked possessor without title. 

Cawthorn v. W. N. T’. McDonald, 55. 

5. Improvements made on the public lands may be sold,and area good consideration 
for a note, though such sale gives no title to, nor any lien or privilege on the land, 
independently of the rights conferred by the laws of the United States. 

Ratcliff vy. Bridger, 57. 

6. A designation in the act of sale, by the purchaser of anestate subject to a servitude 
of way, of the place for the exercise of the right, is a sufficient delivery of the way 
to support a plea of prescription for non-user. De La Croix v. Nolan, 321. 

7. Where, by an agreement among the heirs, the community property is adjudicated to 
the widow, on the condition of her paying the portions due to each of the heirs, such 
adjudication amounts to a sale, and vests the estate in her. 

Winchester v. Cain and another, 421. 

8. Any irregularity in the adjudication to the widow of the interest of a minor heir in the 
property of a community, can only be taken advantage of by such heir, or by those 
claiming under him. ~ Jb. 

9. An exchange of a military site for other land, is valid as a sale, under the act of 
the 3rd of March, 1819, authorizing the sale of certain military sites. An ex- 
change is, in effect, but a double sale. — Culliver v. Berge and another, 427. 
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Il. Remedy of Vendor. 


10. Where a vendor, between whom and the defendant no privity exists, sells to the 
agents of the latter goods known to be for the use of their principal, but looks 
to such agents exclusively for payment, and after the failure of the latter to pay 
suffers more than fifieen months to elapse befure applying to the principal, 
during which time he had settled with his ‘agents, the; principal will not be liable 
to such vendor. 

New Castle Manufacturing Co. v. Red River Rail Road Co., 145. 

11. Agents or factors of merchants residing in a foreign"country are personally liable 
upon all contracts made by them for their employers, whether they deseribe them- 
selves as agents, or not, in the contract. In such cases it is presumed that the eredit 
is given exclusively to them, to the exoneration of their employers; but this pre- 
sumption may be rebutted by proof that the eredit was given to both or to the prin- 
cipal only. Jb. 

12, The vendor of slaves, sold in a lump, received from the purchaser a note for the 
price, endorsed by a third person as surety for its payment, and subsequently pur- 
chased from his veadee a part of the slaves: Held; that the vendor’s privilege, and 
the surety’s right of subrogation to it, were indivisible ; that the latter existed en- 
tire as to all the slaves, for the full amount of the debt; and that it could not be 
divided and restricted to certain slaves, for certain amounts, at the will of the 
original vendor ; and that by such re-purchase the endorser was discharged. Had 

"the vendor repurchased all the slaves, his privilege would have been extinguished 
by confusion ; and the subrogation to which the surety would be entitled_on pay- 
ing the price, would have become impossible. Pfereford v. Chase, 212. 

13. Defendants purchased of plaintiff certain shares of the stock of a bank just incor- 
porated, for which they bound themselves to pay a premium of so much a share, pro+ 
vided the insfitution should go into operation by a time fixed in the contract ; the 
vendor finding that the bank could not go into operation unless an arrangement were 
made which required a reduction of the number of shares allotted to each subseri- 
ber, consented to such reduction, in consequence of which he was unable to deliver 
the whole number of shares he had contracted to furnish: Held, that as the rednetion 
was brought about by his own act, he was ouly entitled to recover the premium 
agreed upon, for the number of shares he was enabled to deliver. 

Seghers vy. New Orleans Improvement and Banking Co., 239. 


Il. Warranty. 


14. The purchaser of a slave who had given his note for the price, and afterwards 
sold to a third person who binds himself to pay the note due to the original vendor, 
when sued by the latter will be entitled to a delay to cite such third person in war- 
vanty. McClure and another ex’rs, v. Copley and another, 133. 


‘ See Preapine, 49, 50. 


IV. L£viction. . 


15. In an action by the endorsee against the maker and endorser of a note given for 
the price of a slave, evidence that the slave has instifuted a suit for her freedom, will 
ad not entitle the defendant to a continuance until such suit can be decided ; but, at 
most, to a suspension of the payment of the price, until security is given according: 
to art. 25335 of the Civil Code. Dussin y. Charles and another, 195. 
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16. It isnot necessary that the purchaser should Be actually dispossessed, to constitute 
an eviction. It may take place where he continues to hold the property, if under 
a different title from that transferred to him by his vendor, as where he inhe- 
rits it, or acquires it by purchase from the true owner. Landry v. Gamet, 362. 


17. Where a tract of land purchased by defendant from the plaintiff, was seized and sold 
for a debt due by the latter, as curator of a minor, and defendant became the pur- 
chaser: Held, that defendant ecntinued to hold under the title of his original 
vendor, the sherifi’s deed purporting to transfer to him nothing more than the title 
of the fatter, and that such purchase cannot be viewed as an actual eviction, 
authorizing the vendee to refuse the payment of the price, cr to recover it back 
when paid; and that it can give him no other or gregter rights than he would have 
had, if, to avoid being dispossessed, he had paid the debt of his vendor; in which 
case he would have had an action of warranty for the reimbursement of the amount 
paid. Ib. 


18. Though it may well be doubted, whether, ina regular hypothecary action, the party 
in possession is bound to give notice of the seizure to his vendor, as demand must 
be made of the principal debtor thirty days before resorting to the mortgaged pro- 
perty in the hands of a third possessor, which may be considered as sufficient 
notice, yet where the property is seized in the hands of the latter, under the de. 
cree of a court having no jurisdiction to order said seizure, ratione materia, it 
will be his duty to resist such illegal process, or to notify his vendor. Jb. 


V. Rescission on account of Redhibitory Defects, Lesion, 
Fraud, §c. 


19. Where a slave dies of a disease contracted since the sale, but before any redhibi- 
tory action, the loss must be borne by the purchaser. 

. Kiper, adin’r, y. Nuttall and another, 46. 

20. Death from a congestive fever contracted since the sale, isa fortuitous event 
within the meaning of art. 2511 of the Civil Code. Jd. — 

21. Where a slave had been sick for several days, and no physician had been called 
until withiu three hours of her death, such neglect will prevent a recovery of 
her value, though she may have been affeeted with a redhibitory disease. Jb. 

22. A purchaser is bound ‘to take such care of the thing sold which he intends to re- 
turn, as might be expected from a prudent father of a family. Jb. 


23. The action of ‘rescission for lesion, was intended for the protection of those, who 
have been driven by their necessities, or have, through weakness or improvidence, 
suffered a loss on the sale of land of more than half its value. 


. 


Copley v. Flint and another, 125. 
24. Plaintiff was purchaser of a piece of land containing two thousand acres, and va- 
lued at six thousand dollars, belonging to an absentee, sold hy order of the police 
jury to defray the expense of repairing a road passing through the tract, for two hun- 
dred and seventy dollars; afterwards sold his title, without warranty, to defendants, 
for twelve hundred and fifty dollars ; part of this amount not being paid, he ten- 
dered what had been receivefl, with interest, and prayed for a rescission of the 
sale on the ground of lesion beyond a moiety, or for a judgment for the balance of 
“its value: Held, that plaintiff’s object being to make a further profit, and not to 
protect himself from the consequence of his own weakness or improvidence, he 











662 INDEX. 


did not bring himself within the provisions of the Code, “and that an action of 
lesion would not lie. Copley v. Flint and another, 125. 

25. In a redhibitory action for the rescission of the sale of a slave, an offer to return 
the slave is sufficient, if rejected, without an actual tender. < 
. Armstrong v. Mooney, 167. 

26. Where an applieant for the purchase of certain public lands, under an act of 
Congress authorizing the sale of such lands when vacant, does not disclose to the 
Register of Public Lands, or to the Receiver of Public Moneys, the fact that they 
were occupied at the time of his application, the validity of the sale may be in- 
quired into, without any previous proceeding on the part of the United States to 
annul it. The court is bound to presume that the officers of the government 
would not have sold the lands, had they known that they were occupied, and to 
declare the sale a nullity. Landry v. Gautreau, 372. 

27. In an action for the rescission of the sale ofa slave, on account of a redhibitory dis- 
ease, existing at the time of the sale, and of which he subsequently died, there will 
be judgment for the defendant, where it is proved that such slave had not received 
from the plaintiff the attention and care which his situation required. a 

Palmer v. Taylor and another, 412. 

28. Plaintiff having obtained a decree for separation of property from her husband, 
purchased a slave in her own name. Five months after the decree, the slave was 
seized at the suit of creditors of the husband; and seven months after the seizure, she 
took out execution against her husband, The creditors alleged that the slave was 
seized in the possession of the husband, and was paid for by money furnished by 
him; and no evidence was offered to disprove these allegations. Held, that an at- 
tempt to execute the decree of separation after such a length of time, could not 
affect the rights of the judgment creditors; that the decree was forfeited, and the 
community not dissolved; that the property having been purchased in the name of 
one of the spouses, belonged to the community, and was liable to seizure for the 
debts of the husband ; and that there was no necessity for the creditors to institute 
a direct action against the wife, to annul the sale. Bertie v. Walker, sheriff, 431. 


29. Both the debtor and his vendee must be made parties to an action to annnl a sale, 
alleged to have been made in fraud of the rights of the plaintiff as a privileged 
creditor. Potier v. Harman and another, 525. 

30. One who has sustained no injury bya sale, has no right to annul it, though it may 
have been intended to defraud him. 

Potier v. Harman and another—Re-hearing,, 527. 


$1. Action to rescind the sale of a tract of land; verdict for the plaintiff for the land, 
and in favor of defendant and reconvenor for the purchase money; and decree 
accordingly, declaring the land to be the property of the plaintiff, and ordering 
the defendant to put him in possession, on his paying the purchase money: Held, 
that the decree contains two distinct judgments, one in favor of the plaintiff for 
the land, and the other for the defendant for the price; that the right to have it 
executed is reciprocal ; and that both parties must be placed on the same footing; 
and that the defendant may take out an execution for the price, though the plaintiff 
may not have demanded the execution of the judgment in his favor. 

Black. v. Catlett and another, 540. 


: VI. Judicial Sales. 
32. Joining in the sale, and signing the sheriff’s deed for property sold under a eri 
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facias, does not amount to such an acquiescence in the judgment, or voluntary 
execution of it, as will deprive the party of the right to appeal. It would amount 
at most to the waver of a monition so far as he was concerned. 

Prentice v. Chewning, 71. 

33. A sale of property under execution on a judgment from which no suspensive ap- 
peal has been taken, will divest the title of the owner, though the judgment be after- 
wards reversed, Williams v. Gallien, 94. 

34, A sale of property by the sheriff under an execution, after the judgment has been 
satisfied, will give no title. Ib. 

35. Where a judgment has been rendered in favor of the plaintiff, the whole judgment 
ineluding the costs, is his property. He is supposed to have advanced, or to be 
liable for the costs; and the sheriff has no right, in violation of the orders of the 
plaintiff or his attorney, to sell the property seized, in order to secure their pay- 
ment. Such a sale will be void. 1d. 

36. Workmen, or others having a privilege on improvements erected on ground on 
which the vendor has a mortgage, cannot cause such improvements to be sold se- 
parately from the ground on which they stand; they must be sold together, in 
order that the highest price may be obtained, to be divided between the parties, ac- 
cording to appraisement—the proceeds of the improvementsto the parties having a 
privilege on them, and any surplus, with the price of the land, to the vendor. 

McDonough v. Le Roy, 173. 


37. The prescription of five years, established by the act passed the 10th of March, 
1834, and promulgated the 28th of April following, in favor of purchasers at pub- 
lic sales, runs from the day of sale ; but where the sale was made before the passage 
of the act, prescription must be reckoned from the day of its promulgation: 

Bourg and others v. Monignot and others, 531. 

38. A debtor who has surrendered his property to his creditors, cannot, after the 
proccedings in insolvency. have been closed, interfere and set aside a sale, by the 
syndic, of property in the hands of an innocent purchaser. 

Smith and another v. De Lalande and another, 384. 

39. Strict compliance with the law, and the police regulations, must be shown, to le- 
galize a sale of land by Commissioners of Roads and Levees, made to pay for work 
done thereon. Winchester v. Cain and another, 421. 

40. Under the act of the 15th of March, 1830, the owner of lands sold for taxes due 
to the state, may redeem the same, in the case of non-residents at any time within 
two years, and in all other cases within one year. Jd. 

41. The law authorizing the redemption of lands sold for taxes, will be interpreted 
liberally. Jb. 


VII. Sales Per Aversionem. 


42, A sale per aversionem conveys all the land between the designated boundaries, 
without regard to the number of acres mentioned; but the sale of a tract of a cer- 
tain number of acres, between certain limits, qualified by the expression ‘so as to 
include the said number of acres,’ will not be considered a sale per aversionem, 
but a sale of the number of acres specified. 

Hoover, tutor, v. Richards and Wife, 34. 


VIIE. Sale of Litigious Rights. 


43. One against whom a litigious right has been purchased, may be released there- 
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’ from, by paying the transferree the real price of the transfer, with interest from its 
date. Winchester vy. Cain and another, 421. 


SAN ILDEFONSO, TREATY OF. 
See 'Freaty. 


SEIZURE AND SALE, ORDER OF. 


‘See Exrecurory Process. 


SEPARATION OF PROPERTY. 
See Huspanp anp Wire, 13, 17. 


SEQUESTRATION. 


1, A court of Probates may order the sequestration of papers, belonging to a gueces- 

sion administered under its authority, when unlawfujly retained by a third person. 
; Cordes, curator, v. Clarke, 271. 

2, Under the act of 20th March, 1839, sec. 6, a writ of sequestration may be issued in 
all cases, where one party fears that the other will conceal, part with, or dispose of 
the moveable or slave in his possession, during the pendency of the suit. To 
obtain such sequestration, it will suffice that the applicant make oath, that he 
fears and believes that the moveable or slave will be illegally disposed of by the 
defendant. Dumonteil and others y. Dubroqua, 531. 


SERVITUDE. 


3. The proprietor of the estate owing a servitude, is bound to fix the place where he 
wishes it to be exercised, and until he does so prescription for non-user will not 
run. De La Croix v. Nolan, 321. 

4. A designation in the act of sale, by the purchaser of an estate subject to a servitude 
of way, of the place for the exercise of the riglit, is a sufficient delivery of the way to 
support a plea of prescription for non-user. Jb. 

5. The provision of art. 786 of the Civil Code, that the time of prescription for non- 
user begins, as to interrupted servitudes, from the day when they ceased to be used, 
cannot be construed to prevent prescription where the servitude has never been 
used. If such a servitude be lost by non-user during a certain time, it will a fortiori 
be prescribed where it has never been used at all, for the extinguishment by non- 
user is founded on-the presumed abandonment of the right by the person entitled to 
the servitude. 0. 

6. Where the prescription of non-user is opposed to the owner of the estate to whom the 
servitude is due, it is incumbent on him to proye that he, or some one in his name, 
has used the servitude, as appertaining to his estate, within the time necessary to es- 


tablish such prescription. 0, 


SHERIFF. 

1. Where a sheriff is in possession of property seized under execution, he must be 
considered a rightful possessor holding for the benefit of-the plaintiff, until it is 
clearly shown that the property seized belongs to another than the defendant from 
whom it was taken. Wafer v. Pratt, sheriff, and another, 41. 

2, Where.the amount made under a fri facias has been paid by the sheriff to the 


is 
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plaintiff in execution, before notice of the purchase of the claim to the proceeds 
by a third person at a forced sale, he will not be responsible to the latter. 
Donohue v. Harding, sheriff, 69. 
. Notice to a sheriff by a third person, not to pay over money made under an execu- 
tion to the plaintiff, will not render him liable, if given before the execution 
came into his hands, Jb. 


Ss, 


4. A sheriff who has levied an execution against one person on the property of an- 
other, will not be protected on an allegation that he acted to the best of his know- 
ledge in the discharge of his duty as an officer. He must take care not to seize the 
property of A. on a writ against B. Barney v. De Russy, sheriff, and others, 75. 


an 


. The return of service of a summons to attend a meeting of the creditors of an in- 
solvent who has surrendered his property, should be made by the sheriff as in the 
case of an ordinary citation ; but where, by the neglect of the latter, no return has 
been made, third persons will not be allowed to suffer, but a return will be ordered 
to be made nunc pro tunc. McCormick v. Broadwell, 165. 


6. One who retains money, deposited in his hands as sheriff, after he has ceased to act 
as such, will continue subject to the summary process provided by law for the be- 
nefit of suitors where such‘officers are concerned. By retaining the money, which 
he might have deposited in court, he keeps up his official relation with that tri- 
bunal. Graham v. Swayne, 186. 


7. Where property brings less than the amount ot the mortgage of the creditor at whose 
suit it is sold, all subsequent mortgages fall to the ground, and the sheriff is autho- 
rized to erase them. Hart and others v. Foley, 378. 


8. A bond taken in the name of the sheriff, ona sale, under execution, at twelve months’ 
credit, is for the benefit of the judgment creditors; hence the law requires, if there 
be several such creditors, that as many bonds be taken as may be necessary to de- 
liver to each party his just portion of the price. These bonds should be made out 
in the names of the different parties, among whom the price is to be divided. 

Burthe and another v. Bernard, 395. 


9. A bond taken in the sheriff’s name, ona sale, under execution, at twelve months’ 
credit, is in his hands only asa deposit. He has no property in it, which he can 
transfer to any other person than the party for whose benefit it was taken. Where 
such a bond has been assigned to a third person, the parties entitled to it will have 
the same remedies against the assignee, as against the sheriff, had he retained it 
and received the amount. Jb. 


10. Where property has been seized under a fiert facias before the"return day, the 
sheriff is not obliged to return the writ at any particular time, unlesshe has sold 
the property; where the property has not been sold, he may finish what he has 
commenced, though the return day have expired. 

. Black v. Catlett and another, 540. 

11. Where a fieri facias, under which property has been seized, is ordered by the 
plaintiff to be returned into court before the property is sold, the proceeding 
under the writ will be considered to have been abandoned by the plaintiff, the 
sheriff will be released from any obligation to keep the property, and the defend- 
dant may demand its restoration. To enable the plaintiff to sell the property, an 
alias fieri facias must be issued, a new seizure be made, and new notice be 
given. Jb. 


VOL. 1. 84 
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12. A sheriff eannot be made liable for failing to return a capias ad satisfaciendum, 
where the writ was abolished before the return day. 
Frey and another v. Hebenstreit and another, 561. 


See ATTacuMENT, 1. 


SHIPPING. 


1. Asa general rule the masters of steamers are authorized to purchase necessary 
supplies for the use of their boats, and to bind the owners to pay for them ; but 
they have no authority to purchase supplies or merchandize for third persons, or 
to bind the owners therefor. 

Calef and another vy. Steamer Bonaparte and owners, 463. 

2. Attachment by plaintiff of goods belonging to defendant, in the hands of third 
persons, who were made garnishees. The latter delivered up the goods, except 
a part retained to secure an amount due to them, as agents of a ship, for freight 
of the whole lot. A rule having been obtained by the plaintiffs on the gar- 
nishees, to show cause why they should not deliver up the goods retained, the 
latter suffered it to be made absolute, without objection, and on execution, sur- 
rendered the balance of the goods to the sheriff. Ona subsequent rule by the 
owners of the ship, against the plaintiffs, defendant, and sheriff, to show cause 
why the freight of the whole lot of goods, should not be paid by preference out 
of the balance last surrendered by the garnishees, Held: that the defendant, though 
without interest in the question of privilege, as between the plaintiffs and the 
owners of the ship, is interested in defeating the claim of the latter, and may 
plead prescription against it; that no prescription could run so long as any of the 
property remained in the hands of the agents of the ship owners, as a pledge for 
the payment of the freight, such pledge being a standing acknowledgment of the 
debt; and that it commenced running only from the delivery of the goods to the 
sheriff, from which time the owners of the ship had fifteen days to assert their 
privilege for the freight, and ong year to urge their claim against the debtor. 

Wilson vy. Bannen, 556. 

3. A ship owner may retain all the goods shipped, until the whole freight bill is paid. 
Every part of the goods is liable for the whole debt. Where a part only of the 
goods shipped have been retained as security, it will be liable for the whole 
freight. Jb. 


SLAVES. 
See EMANCIPATION OF SLAVES. FREEDOM. 


SOVEREIGNTY. 


On the transfer of the sovereignty of a country, the inhabitants are protected in the 
possession“of their private property. Such is the law of nations, even in eases of 
conquest. Kenton v. The Baroness of Pontalba, 343. 


See Treaty or San ILDEFONSO. 


STATUTES, CITED, EXPOUNDED, &c. 
I. Statutes of the United States. 
Il. Statutes of the State. 
Ill. Statutes of Tennessee. 
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I. Statutes of the United States. 


1790, May 26. Authentication of judicial proceedings in other states. Jordan v. 
Black, 575. 

1804, March 26, sec. 14. Spanish grants to actual settlers on public lands in Louis- 
iana. Kenton v. The Baroness of Pontalba, 343. Ib. Re-hearing, 355. 

1811, March 3. Adjustment of land claims, and sale of public lands in territories 
of Orleans and Louisiana. Landry v. Gautreau, 372. 

1819, March 3. Sale of certain military sites. Culliver v. Berge and another, 
497. : 

1820, May 11. Adjustment of land claims in Louisiana. Landry v. Gautreau, 
372. 

1822, May 8. Adjustment of land claims, and establishment of land offices in cer- 
tain districts east of the island of New Orleans. Boainer v. Scott, 546. 

1832, June 15. Authorizing inhabitants of Louisiana to enter back lands. Landry 
v. Gautreau, 572. 

1834, June 19. Pre-emption rights of settlers on public lands. Jb. 

1855, February 24. Extending time granted by act of 15th June, 1832, to enter back 
lands in Louisiana. Jb. 

1836, July 2. Relief of heirs of William Conway. Rightor and others v. Phelps, 
325. 


Il. Statutes of the State. 


1805, February 17. Incorporating city of New Orleans, First Municipality of 
New Orleans v. Commissioners of the General Sinking Fund, 279. , 

1807, March 9. Emancipation of slaves. Maria and another v. Edwards, ex’r, 
and another, 359. 

1808, March 25. Forced surrender—as to books of insolvent, see Salzman v. His 
Creditors, 169; as to commissions of syndic, Mazan v. His Creditors, 
560. 

1817, February 20. Voluntary surrender—as to fees of counsel of absent creditors, 
sce Bijotat v. His Creditors, 272; charge of fraud, Robinson v. His Cre- 
ditors, 452; commissions of syndic, Maran v. His Creditors, 560. 

1821, February 14, sec. 1. Protests of bills and notes. Deblieux and another v. 
Bullard and another, 66. 

1825, February 19, sec. 5. Jurisdiction of City Court of New Orleans. Buckley 
v. MeClosky and others, 312. , 

1827, January 31. Emancipation of slaves. Maria and another v. Edwards, ex’r, 
and another, 359. 

—, March 13. Protests of bills and notes. Glenn v. Thistle, 572. 

—, March 24. Emancipation of slaves. Maria and another v. Edwards, ex’r., 
and unother, 359. 

1828, March 18. Sale of lots in New Orleans for taxes due by non-residents. Car- 
michael and others vy. Armor, 197. ; 

1830, March 15, secs. 17, 18. Redemption of lands sold for taxes. Winchester 
v. Cain and another, 421. 

—, March 16, sees. 10,11. Emancipation of slaves. Maria and another vy. Ed- 
wards, ex’r., and another, 359. 

1831, March 3. Incorporating City Bank of New Orleans. Hatch v. City Bank 
of New Orleans, 470. 
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1831, March 5, sec. 20, Penalty for suspension of specie payments by New Orleans 
Canal and Banking Company. Bartlett v. New Orleans Canal and Bank- 
ing Co., 543. 
——, March 25, sec. 2. Emancipation of slaves. Maria and another v. Edwards 
ex’r., and another, 359. 
—, March 25, sec. 3. Injunctions. Griffin vy. Cotten, 142. 
1832. April 2. Opening and improving streets and public places in New Orleans. 
City Bank of New Orleans v. Huie, 236. 
1833, February 7. Incorporating Clinton and Port Hudson Rail Road Company. | 
Myers v. De Lee, 516. 
1834, March 10, sec. 4. Prescription of five years in eases of public sales. Bourg | 
and others v. Monginot and others, 331. 
1835, April 2, Power of parish judges to grant injunctions in cases before District 
Courts. Stanbrough v. Scott, sheriff, and another, 43. Wadsworth v. 
Harris and another, 96. 
1836, March 8. Dividing City of New Orleans into Municipalities. First Muni- 
cipality of N. O. vy. Commissioners of General Sinking Fund, 279. 
——, March 11. Supplementary act. Jd. 
1837, February 28, Authentication of foreign documents, Succession of Wedder- 
burn, 263. 
——, March 13. As to security to be given by executors, administrators, curators 
and syndies. Succession of Wedderburn, 263; as to duties and respon- 
sibility of executors, &c. Thomas, adm’r. v. Bourgeat, ex’r., 403. Io- 
driguez, syndic, y. Dubertrand and another, 535. 
1838, March 7. Protests of bills and notes. Debleux and another v. Bullard and 
another, 66. 
1839, March 20, sec. 3. Summary proceedings against surety on attachment band, | 
Beal v. Alexander, 277. | 
, sec. 6. Writ of sequestration. Dumonteil and others vy. Dubroqua, 
531. Jordan v. Black, 575. | 
, sec. 13. Interrogatories to third persons under a fieri facias. La- | 
ille vy. Hébrard and another, 435. | 
, sec. 15. Repeal of art. 554 of Code of Practice, prohibiting inte- | 
rest on unliquidated claims. Klady v. McGuire—Re-hearing, 26. 
, sec. 16. Oaths by agent or attorney in case of absence of party. Jor- 
dan v. Black, 575. 
, sec. 23, Dilatory exceptions. Segrest,ad’mx, v.Hood—Re-hearing 108. 
——, March 28. Expediting construction of Clinton and Port Hudson Rail Road. 
Myers v. De Lee, 51§. 
1840, March 28. Abolishing imprisonment for debt. Frey and another v. Heben- 
streit and unother, 561. 
1841, March 10, sec. 11. Conflicts of privileges under seizures from certain courts in 
New Orleans. Buckley v. McClosky and another, 312. 
, sec. 19. Restoration of writs of capias adsatisfaciendum in certain 
cases. Frey and another v. Hebenstreit and another, 561. 








III. Statutes of Tennessee. 
1838, January 19. Incorporating the Bank uf Tennessee. Tirezevant and others v. 
. Bank of Tennessee, 465. 
, 25. Supplemental aet. J. 
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STEAMER, MASTER OF. 


See Suippine, 1. 


SUBROGATION. 


See Mortcace, 2. Surety, 2, 4, 5, 11, 12. 


SUBSTITUTION. 
See Donations Mortis Causa, 6, 7, 8, 9. 


SUCCESSIONS. 
I. Legal Successions. 

II. Jurisdiction of Courts of Probate, and Practice in 
matters of Succession. 

ILf. Appointment of Curators, Executors, and Adminis- 
trators. 

IV. Duties, Powers, and Responsibility of Tutors, Under- 
tutors, Curators, Executors, and Administrators. 

V. Attorney of Absent Heirs. 


I. Legal Successions. 


1. Before the promulgation of the present Civil Code, brothers and sisters of the 
whole blood excluded those of the half blood from the inheritance. 
Price and others v. Grubb and others, 91. 


II. Jurisdiction of Courts of Probate, and Practice in matters 


of Succession. 

2. A court of probate of another parish than that in which a succession is opened, 
cannot order the payment of a debt due by the succession, even where such debt 
is pleaded in reconvention toan action by the administrator. The court of pro- 
bates of the parish in which it was opened, is alone competent to order the pay- 
ment of the debts. Stanbrough, adm’r, v. Garrett, adm’r, 13. 

3. Courts of ordinary jurisdiction, before which an action of revendication is brought, 
must of necessity pronounce on the validity of a will, under which the property 
sued for is held, either when the plaintiff attacks it, or the defendant sets it up as 
his title. Rachal, tutor, and another, v. Rachal and husband, 115. 

4, The proceedings in a court of probate for the settlement of an estate, such as the 
probate of a will, and the order for its execution, cannot be considered as a judg- 
ment binding on third persons not parties thereto. Jb. 

5. A decree of the court of probates admitting certain persons as heirs, is prima 

facie evidence of their being so, though such a recognition will not preclude 
other heirs, or even debtors of the estate, from showing the contrary; but until 
this is done, the decree of the Court of Probates must be held sufficient evidence 
.of heirship. Glover and others v. Doty, 130. 

6. In an action for the partition of the property of a succession, no claim canbe al- 
lowed by the appellate court, which was not made before the court of probates, nor 
deeided on by that tribunal. Griffin, tutor, v. Waters, 149. 
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7. Where the community has been dissolved by the death of the husband or wife, the 
survivor, with the heirs of the community, become co-proprietors of the estate ; 
and where the surviving partner retains possession he becomes the negotiorwm 
gestor of the heirs. Griffin, tutor, v. Waters, 149. 

8. An action for a final settlement of the partnership affairs, against a surviving partner 
and the curator of the estate of a deceased partner, in which the petition sets forth 
acts of mismanagement and fraud, is not a claim for a sum of money in the mean- 
ing of art. 924 of the Code of Practice, and as such exclusively within the jurisdic- 
tion of the court of probates. Such an action is properly brought before a court 
of ordinary jurisdiction, in which a jury, if called for, may pronounce on the ques- 
tion of fraud. Gallier vy. Walsh and another, 226. 

9. A surviving’ partner will not, by consenting to the appointment of experts by a court 
of probates to examine the partnership books after the death of his co-partner, so 
subject himself to its authority as to preclude his right to except to its jurisdiction. 

Ib. 

10. Where one, of two obligors on a joint note who must be sued together, has died, 
the action must be brought before a court of ordinary jurisdiction. Jb. 

11. Where the bond given by an executor, on an appeal from a judgment rendered 
against him by a court of probate on the opposition of the heirs, purports to be 
executed in favor of the heirs only, but was intended in reality for the benefit 
of all entitled to receive any part of the assetts in his hands, and whose right to 
enforce payment was suspended by the appeal, it will enure to the benefit of all. 

. Succession of Roboaum, 258. 


12. A will may be presented for probate by any one having the custody of it, or in- 
terested therein. Succession of Lytle, 268. 
13. A court of probate may order the sequestration of papers belonging to a succes- 
sion, administered under its authority, when unlawfully retained by a third person. 
Cordes, curator, v. Clarke, 271. 
14, The demand required to be made of an administrator, curator, or testamentary 
executor, before commencing suit against a succession, is in the nature of an amica- 
ble demand, and need not be proved, unless specially denied. 
Police Jury of St. Helenav. Fluker, adm’r, 389. 


15. Where, by an agreement among the heirs, the community property is adjudicated 
to the widow on the condition of her paying the portions due to each of the heirs, 
such adjudication amounts to a sale, and vests the estate in her. . 

Winchester v. Cain and another, 421. 


16. Any irregularity inthe adjudication to the widow of the interest of a minor heir 
in the property of a community, can only be taken advantage of by such heir, or by 
those claiming under him. Jb. 

17. An appeal will lie from the judgment of a court of probate ordering the partition 
of the property of a succeession, where the judgment does not direct in what man- 
ner the partition is to be made, nor appoints any notary to makeit. Such a judg- 
ment may be appealed from asa final one, because no further proceedings can take 
place under it. McCollum and husband v. Palmer and others, 512. 

18. The judge of the court of probates in ordering the partition of the property of a 
succession, is expressly required by art. 1027 of the Code of Practice, and art. 1267 
of the Civil Code, to direct the manner in which it shall be made, and to appoint a 
notary to make it. Jd. 

19. Where a partnership has been dissolved by the death of one of the members, an 
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action may be maintained by the survivors, and the legal representatives of the 
deceased. McCord and others v. West Feliciana Rail Road Co., 519. 

20. In an action by the survivors, and the curator of the succession of a deceased 
partner, the death of the curator pendente lite, is no cause for dismissing the suit. 
The action may be prosecuted by the heirs, or other legal representatives of the 
deceased partner. 6. 


III. Appointment of Curators, Executors, and Administrators. 


21. Where the beneficiary heir is not cf age, or resides out of the state, another per- 
son than his,attorney in fact or that of his guardian may be appointed administra- 
tor; but the circumstance of the applicant’s being such attorney, should not repel 
him, especially where there is no opposition. Succession of Manson, 235. 

22. The validity of a decree appointing a dative testamentary executor, cannot be 
inquired into collaterally. Succession of Roboaum, 258. 

23, Where the term has expired for which an executrix was appointed under a will ad- 
mitted to probate in another state, and no evidence is offered of her re-appointment, 
she cannot be recognized as executrix by a court of probates in this state. 

Succession of Sommerville, 261. 

24. One named as exccutor in a will admittedto probate in another state, and ordered 
to be registered and executed here, cannot, where no proof is offered of his having 
been qualified or recognized as executor, administer under it without further au- 
thority. Succession of Lytle, 268. 

25. One who has no interest in a succession, nor in the question of who shall be ap- 
pointed to administer it, cannot complain of the want of any of the formalities re- 
quired by law to precede the appointment of a dative executor. 

Succession of De Armas, 461. 

26. One who opposes the appointment of a curator of a succession, must allege a bet- 
ter right in himself. Jd. 

27. An applicant for the curatorship of a succession, is not bound to state in his pe- 
tition to the court of probates, the grounds on which he "claims the appointment, 
as the first applicant is entitled to the curatorship, unless legally opposed. In 
case of opposition, he may show, in a supplemental petition, the grounds of his 
claim. Succession of Pollet, 559. 


IV. Duties, Powers, and Responsibility of Tutors, Under-Tutors, 


Curators, Executors, and Administrators. 


28. An endorsement by the clerk of the court of probates on the petition of an ad- 
ministrator for the homologation of a tableau of distribution, that it was adver- 
tised on a certain day, is not sufficient proof of the publication of the advertise- 
ments required by law. Taylor’s adm’rs, and another, v. Jeffries’ adm’rs, 1. 

29. Where the will does not give the seizin of the property to the executor, and he is 
not shown to have had possession of that which is sued for, he will not be respon- 
sible, unless he has neglected to take possession of the estate when entitled to do 
so; and in the last case, the heirs have only the right of demanding an account of 
his executorship, and the delivery of any property in his possession, or any balance 

_ due; and this account can only be demanded in the court of probates. 

Grubb and others v. Henderson, 4. 

30. A judgment in a suit against an administrator, ordering a claim against the suc- 
cession to be paid with privilege, though the question of privilege may have to be 
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settled afterwards, contradictorily with the rest of the creditors, is final as to the 
administrator, and may be appealed from by him. Whatley v. Austin, adm’r, 21. 
31. It will be no defence to an action by the payee of a note, that it was taken by him 
for a debt due to an estate of which he had been administrator, and had, on a settle- 
ment of his accounts in the court of probates, and a subsequent partition among 
the heirs, been assigned to one of them, where there is no evideuce that the plain- 
tiff seeks to avail himself of the suit to the injury of the latter. The transfer 
being a matter of record, the defendant will be discharged by payment to the heir. 
Duval vy. Kellam, 56. 


32. An administrator will be entitled to the full commission of two and a half per cent 
on the amount of notes taken by him for property sold at the probate sale of the 
succession. The commission is allowed not only for the actual trouble he may 
have had, but for the responsibility incurred. By selling the property, attending 
to the execution of the instruments of sale, and obtaining solvent endorsers on the 
notes received, he may well be considered as having, so far, fully administered 
on it. Smith, adm’r, v. Cheney, adm’x, 98. 


33. Where all the property of an estate has been retained in kind, and, after’a few 
months’ administration, delivered over to the heirs, the administrator will be en- 
titled to a commission of two anda half per: cent on the whole amount of the 
inventory. 0. 

34. The fees of counsel employed by an administrator on rendering the account of his 
administration, are a part of the expenses incurred, and form a correct charge 
against the estate; and when the account has been rendered by the administratrix 
of a deceased administrator, she will be entitled to claim the allowance of such 
fees for counsel employed by her torender the same. 0. 

35. Where the plaintiff sues as administratrix, and her capacity is denied, she must 
prove it, or be non-suited. Segrest, adm’x, v. Hood, 108. 


36, It is the duty of an executor, when rendering his accounts, to disclose the name of 
the heir tothe succession, and to require that he be cited through‘his tutor or un- 
der tutor. Bry, under tutor, v. Dowell, ex’r., 111. 

37. On an opposition by the under-tutor of a minor heir to the homologation of the 
account of an executor, who was also tutor to the minor, the latter cannot object 
to proof of his tutorship, when offered by the opponent, on the ground that such 
tutorship was not alleged in the opposition. So soon as his right to oppose the 
account was contested, the under tutor was bound to show!that there existed such 
an opposition of interest between the minor and his tutor, as made it his duty to 
appear on behalf of the former; and this could not be done without showing that 
the executor was himself the tutor of the minor, to whom he was rendering an 
account. Jb. 

38. Where an under-tutor, in behalf of a minor, opposes the homologation of the ac- 
counts of an executor, it will be presumed that the estate has been accept- 
ed according to law, otherwise the minor would be without any inferest in 
the matter. Jb. 

39. An executoris entitled to his discharge at the expiration of one year; his accounts 
cannot remain open, and his responsibility be continued for a number of years ; 
and when they have been once settled by the court of probates, contradictorily with 
the heirs of age, or minors represented by their tutors or under-tutors, the decree 
will be as final and binding on such heirs as any judgment in an ordinary suit, to 
whieh they may have been parties. 16. 
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40. Where an executor is also tutor to the minor heir, his accountability to him as 
executor, should be finally determined before he enters upon his administration 
as tutor, which is to last until the majority of his ward. 

Bry,under-tutor, v. Dowell, ex’r, 111. 

41. Asa general principle, an administrator cannot create any liability binding on the 
estate, though he may, on receiving payment, discharge a debt due to it; and if he 
discount a note received in payment on the sale of property belonging to the estate, 
his endorsee will havea claim against him personally, and cannot be compelled to 
wait for payment in the ordinary course of administration. Hestresv. Petrovic, 119. 

42. By applying for the administration of an estate, in a parish different from that of 
his domicil, a party subjects himself to the authority of the courts, within whose 
territorial jurisdiction the administration is granted, in every thing that concerns 
such administration. Gallier v. Walsh and another, 226. 

43. A non-resident executor is bound, like other executors, to administer the estate 

under the authority of the court of probates, to have an inventory made, and in 

all other respects to proceed according to law. The will under which he acts 
need not be again admitted to probate, having been once proved; the executor 
need not take a new oath, having been previously sworn; nor need he take out 
new letters testamentary; but new security will be exacted of him, under the act 
of 13th March, 1837, where creditors present themselves and require it. Succes- 
sionof Wedderburn, 263. Succession of Lytle, 268. Succession of Lally, 269. Suc- 

cession of Farmer, 270. Succession of Hinde, 271. j 

44, The commission allowed to an executor, is for his trouble and care of the estate. 
Where, besides taking such care and trouble, he is obliged to disburse money in at- 
tending to its affairs, he is entitled to be reimbursed out of the estate. 

Succession of Milne, 400. 

45. The commission of two and a half per cent on the whole amount of the inventory, 
subject to a deduction for what is not productive, or due by insolvent debtors, allow- 
ed to an executor by art. 1676 of the Civil Code, is for the administration of the whole 
estate; where a part only has been administered, he is only entitled to a commis- 
sion on such part. Where the estate has been administered by successive executors, 
each is entitled to the commission on so much as was administered by him. Jd. 

46. An action against the estate of a deceased administrator, to recover a balance due to 
the estate which he administered, must be brought in the probate court under 
whose authority the estate of such administrator is being settled, and not in the 
court of probates of the parish in which the first succession was opened; the former 
court alone being empowered to ascertain and order, contradictorily with the other 
creditors of the estate of such administrator, the payment of any claims against it. 
A judgment of the latter court, would not conclude the estate of such administrator, 
nor his other creditors; nor could any balance it might find to be due by his estate, 
be paid without an order of the former court. During his life, the administrator was 

- amenable to the latter, and might have been compelled to render an account of his . 
administration ; but after his death, any balance, due by him to the estate he admi- 
nistered, became a debt due from his estate, and its payment could only be ordered 
by the probate court in which his succession was opened. 

Thomas, adm’r, v. Bourgeat, ex’r, 403, 

47. Anattorney’s fee, for services in making out the accounts, and attending to the 
defence of a suit against the succession of a deceased administrator, instituted before 
the court in which such succession was opened, for a balance due to the estate which 
he administered, cannot be charged to the latter estate. It is only where an account 
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is regularly rendered by the representative of an estate, in the court under whose 
authority it is administered, that the expense attending it, is chargeable to the 
estate. Thomas, adm’r, v. Bourgeat,ex’r, 403. 

48. The payment of interest at ten per cent a year, under the act of the 13th of March, 
1837, requiring executors, administrators, &e., to render full accounts of their ad- 
ministration at least once in every twelve months, under the penalty of dismissal 
from office, and of paying interest at that rate on all sums for which they may be 
responsible, from the expiration of the twelve months, isa part of the penalty, and 
necessarily coupled with the removal from office, and’ one cannot be imposed with- 
out the other. The penalty prescribed by this act, can only be inflicted in cases ex- 
pressly provided for. Jb. 

49, The tutrix of the minor heirs, cannot administer a succession by virtue of her 
office as tutrix; she must be appointed administratrix, and give the security 
required by law. Payment to her of a debt-due to the succession, would not 
protect the party making it; against the claim of the heirs of age, nor of the 
administrator, should one be afterwards appointed. Tildon v. Dees, tutriz, 407. 


V. Attorney of Absent Heirs. 


50. The functions of an attorney appointed by a court of probates to represent the 
absent heirs of a succession, cease whenever the heirs present themselves, or send 
their powers of attorney to claim their respective portions of the estate. 

Succession of Morgan, 514. 


SUMMARY PROCEEDINGS. 


1. One who retains money, deposited in his hands as sheriff, after he has ceased to 
act as such, will continue subject to the summary process provided by law for the 
benefit of suitors where such officers are concerned. By retaining the money, 
which he might have deposited in court, he keeps up his official relation with that 
tribunal. Graham v. Swayne, 186. 

2. A rule against the sureties in a bond for the release of property attached, to make 
them responsible where the judgment has not been satisfied, is, under the act of 20th 
March, 1839, to be tried summarily and without a jury, unless the defendant al- 
lege under oath that the siguature is not genuine, or that the judgment has been 
satisfied. Beal v. Alexander, 277. 


SURETY. 


1. A creditor has the right, but he is under,no obligation, to include the principal and 
surety in the same suit; and if he do, his right to judgment against the surety, 
does not depend on his right to judgment against the principal. 

Griffing, adm’x, v. Caldwell and others, 15. 

2. A surety cannot require the creditor to sue the principal debtor before resorting 
to him for payment; his remedy is to pay the debt, and exercise the creditor’s 
rights against the debtor to which he is subrogated, or to proceed under art. 
3026 of the CivilCode. Ib. 

$, One sued as security on the promissory note of an insolvent, may plead in eom- 
pensation and reconvention an amount of money due the principal debtor, in the 
hands of plaintiff, for which the latter had given no consideration; and interest 
will be allowed on it from the date of the judgment. Bronaugh v. Neal, 23. 

4, An accommodation endorser of a note isa mere surety for the maker ; anda privity 
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exists between such surety and the creditor, which compels the latter to preserve 
unimpaired all his rights against the debtor, where he intends to look to the sure- 
ty for payment. This obligation is a corollary of the right of subrogation, esta- 
blished by law in favor of the surety who pays the debt of his principal ; and if 


the creditor fail to comply with this obligation, or destroy or impair the right of 


subrogation to his mortgages or privileges, the surety will be released. 
Hereford v. Chase, 212. 

5. The vendor of slaves, sold in a lump, received from the purchaser a note for the 
price, endorsed by a third person as surety for its payment, and subsequently pur- 
chased from his vendee a part of the slaves: Held, that the vendor’s privilege, and 
the surety’s right of subrogation to it, were indivisible ; that the latter existed en- 
tire as to all the slaves, for the full amount of the debt; and that it could not be 
divided and restricted to certain slaves, for certain amounts, at the will of the 
original vendor ; and that by such re-purchase the endorser was discharged. Had 
the vendor repurchased all the slaves, his privilege would have been extinguished 
by confusion ; and the subrogation to which the surety would be entitled on pay- 
ing the price, would have become impossible. 15. 

6. A rule against tbe sureties in a bond for, the release of property attached, to make 
them responsible where the judgment has not been satisfied, is, under the act of 20th 
March, 1839, to be tried summarily and without a jury, unless the'defendant alleges 
under oath that the signature is not genuine, or that the judgment has been satisfied. 

Beal v. Alexander, 277. 

7. The omission in the body of a bond, of the name of one who signs it as a surety, 
is immaterial. Valentine v. Christie, 298. 

8. Bail are not entitled to notice of a fieri facias, or capias ad satisfaciendum, issued 
against their principal. Jb. 

9. Where two persons have signed a joint and several bond as sureties, either may be 
proceeded against without the other. Jb. 

10. Where, in an action against the drawer and accommodation endorsers of a bill, 
there was judgment for plaintiff against the drawer for a part of the amount 
claimed, but against the plaintiff as to the endorsers, and he appealed from so much 
of the judgment as was in favor of the latter, without making the drawer a party to 
the appeal: Held, that as the drawer is not a party, the amount of the judgment 
cannot be changed as to her, nor increased as to the endorsers, who must be viewed 
as her sureties, and cannot be made liable for a larger sum than the principal 
debtor. Tenney v. Russell and others, 449. 

1i. To preserve his recourse upon the surety in a bond to keep the prison bounds, the 
plaintiff must so conduct his proceedings as to be at all times able to subrogate 
the former, to all his rights and privileges against the debtor. 

“ Comstock v. Créon, 528. 

12, A debtor, arrested on a capius ad satisfuciehdum, having given security to keep the 
prison limits, the plaintiff, on discovering property, took out a fieri facias, and 
seized it, whereupon, the debtor made a voluntary surrender for the benefit of his 
creditors, which was accepted by the judge, and on fhe same day broke the 
limits, when, all proceedings having been arrested, the feri factas was returned. On 
the opposition of plaintiff, the surrender was rejected; and the latter, having aban- 
doned his feri facias, sued the security on his bond. Held, that the fieri facias 
was legally issued, and gave a lien on the property; that the. surrender having 
been set aside, the plaintiff might have proceeded to make his money; and that 
by neglecting to do so, the surety was released. Jb. 


pcm 



































oon eta ie 































ee 








INDEX. 


. SYNDIC. 
See Insotvency, II. 


TAXES. 


1. Under the act of the 15th of March, 1830, the owner of lands sold for taxes due to 
the state, may redeem the same, in the case of non-residents at any time within 
two years, and in all other cases within one year. 

Winchester vy. Cain and another, 421. 

2. The law authorizing the redemption of lands sold for taxes, will be interpreted 

liberally.’ Jb. 


TENDER. 


In a redhibitory action for the rescission of the sale of a slave, an offer to return the 
slave is sufficient, if rejected, without an actual tender. 
Armstrong v. Mooney, 167. 


TESTAMENT. 
See Donations Mortis Causa. 


THIRD PERSONS. 
See OpposiTIoN oF Tu1rRD Persons. EvipENcE, 37. 
Fier Faetas, 2. 


THIRD POSSESSOR. 


See Exrecutory Process, 1, 9. 


TRANSACTION. 
See ComMpRoMISE. 


TREATY OF SAN ILDEFONSO. 


1. The transfer by the King of Spain of the sovereignty of Louisiana to the French 
Republic, was not complete by the treaty of San Ildefonso, of the 1st of October, 
1800, nor by that of Madrid, of the 21st of March, 1801. Spain continued to be 
the sovereign de facto; and the terms of those treaties do not necessarily import a 
change of sovereignty de jure, but only convey the idea of a promise to cede on 
the performance of certain conditions precedent. The first authentic evidence of any 
admission by the King of Spain that the conditions had been performed by the 
French Republic, or of any act towards the execution of the promise stipulated in 
those treaties, is in the Cédula or Royal Order of the 15th of October, 1802, the 
terms of which are inconsistent with the idea that the sovereignty of Louisiana had 
already vested in the French Republic. 

Kenton v. The Baroness of Pontalba, 343. 

2. The Royal Order of the King of Spain for the retrocession of the territory of 

Louisiana to the French Republic, was dated the 15th of October, 1802; the ap- 

pointment of Commissioners to deliver possession, was made on the 18th of May, 

1803; and the final surrender of the colony, was made onthe 30th of November 
following. Jb. 
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3. Congress has never decided that the sovereignty of Louisiana was changed at the 
period of the treaty of San Ildefonso. 
Kenton v. The Duchess of Pontalba.—Re-hearing, 355. 


TRESPASS. 


See Quast OFFENCES. 


! TRUST, DEED OF. 


A conveyance of slaves, in another state, to a trustee, for the use of the owner during 
her life, and for the purpose of being emancipated afterwards, vests a legal title 
in the trustee, who may sue in this state to enforce the trust. 

Jordan vy. Black, 575. 


TUTOR AND UNDER TUTOR. 
See Mrnor. 
VARIANCE. 
See Prieapine, 31, 34. 
WARRANTY. 
See AppeaL, 30. Sate, 14, 17. Pueapine, 49, 50. 


WILL. 


See Donations Mortis Causa. 
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